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Berlin’den Lozan’a (1878-1923): iki Konferans Arasi Dénemde Tiirkiye’nin Mali Egemenlik Sorunul

Tiirkiye, Kirim Savasi’nin finansmani igin borg aldig1 1856 yilindan beri bir mali egemenlik sorunuyla
karst karstyadir. Bu olgu Tiirkiye’ye 6zgii degildir. On dokuzuncu yiizyil boyunca kiiresel diizeyde de Batili finans
sermayesi borg verdigi devletler izerinde bir mali boyunduruk kurmaktadir. Nitekim 6zellikle Latin Amerika, Balkan
ve Kuzey Afrika iilkelerinde ¢esitli modellerle borglu devletlerin egemenlik yetkileri kisitlanir. Finans sermayesinin
miizakere giicii yetersiz kaldiginda ise tabi olduklar1 devletlerin askeri giicli devreye girer. Borglu devletler sadece mali
degil askeri agidan da zayif olduklarindan kendilerine dayatilan kosullar1 kabul etmek zorunda kalir. Bu kosullar, mali
idarenin bir komisyonca denetiminde, ¢esitli vergi gelirlerinin yonetiminin alacaklilara devrine kadar uzanir. Tiirkiye

acisindan farkli olan olgu, tilke topraklarinin paylagimini konu alan “Dogu Sorunu”nun da bu olguya eslik etmesidir.

1875 yilinda Tiirkiye’nin borglarin1 6deyemeyerek iflasi, 1878’de Rusya karsisinda aldig1 agir yenilgi ve ayni
yil toplanan Berlin Konferansi, Tiirkiye’nin mali egemenligini kisitlayan bir rejimi de beraberinde getirir. Bu
Tiirkiye’nin Rumeli vilayetleri ilizerindeki mali yetkilerini alt1 Avrupali devlete terk eden bir komisyon rejimidir.
Eszamanli bir baska boyunduruk ise 1875’teki iflasin ardindan devlet gelirlerine el koyan bir borg idaresinin (Diiyin-1
Umimiye) 1881 yilinda kabuliidiir.

Berlin Antlagmasi’nda kabul edilmekle be,raber, 1906 yilina kadar siiriincemede kalan mali komisyon rejimi,
Fransa onciiliiglinde Avrupa devletlerinin Midilli adasim isgali ile kabul edilir ve iki yili agkin bir siire, haritalarda
Tiirkiye’ye ait goriinen Rumeli vilayetlerinin mali yonetimi, uluslararasi bir komisyona birakilir. Bu komisyon biitge

yapar, vergi toplar ve kisaca bir devlet yapilanmasi olusturur.

II. Mesrutiyetin ilani ile kaldirilan Komisyon rejimi, 1918’deki ¢okiisiin ardindan hazirlanan Sevr Antlagsmasi
ile biraz daha gelistirilerek yeniden diizenlenir. Paris Baris Konferansi’nda goriisiilen ve Almanya, Avusturya,
Bulgaristan, Macaristan ile yapilan baris antlagmalarinda, tazminatlar ve mali haklar konulari ayni sistematikte
diizenlenmistir. Sevr Antlagsmasi, es zamanli olarak hazirlanan Versay, Neully ve Saint Germain antlagmalari ile ayni

sistematige sahip olsa da Mali Komisyon rejimi ile digerlerinden ayrilir.

! Prof. Dr. Baris Bahgeci: ORCID: https://orcid.org/0000-0001-9991-0378
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Paris Baris Konferansi’nda Istanbul hiikiimetinin itirazlar1 sinirlara ve kapitiilasyonlara yonelikken mali
komisyon rejimi kabul edilir. Bu rejime gore, Rumeli Komisyonu’ndan farkli olarak Almanya, Avusturya karsi
cepheden, Rusya ise savas dig1 kaldigindan Komisyon sadece Britanya, Fransa ve Italya’dan olusacaktir. Komisyon
biitce lizerinde parlamentonun da iizerinde bir yetkiye sahiptir. Biitgeyi hem hazirlayacak hem de parlamento tarafindan
yapilan degisiklikleri onaylayacaktir. Kendi miifettisleri eliyle biitce uygulamasini denetleyecek, boylece Maliye
Bakanlig1 iizerinde de bir yetkiye sahip olacaktir. Osmanli Bankasi ve Diiytin-1 Umiimiye Idaresi ile beraber para
siriimiinii diizenleme, i¢ ve dis bor¢clanmaya karar verme gibi aslinda tam olarak mali egemenlik yetkisinin kullanicisi

komisyondur.

Lozan’1n farki ise, bu mali komisyon rejiminin tamamen tasfiyesidir. Tartismalar daha ok Osmanli borglarinin
nasil 6denecegi konusunda diigiimlendiginden bu komisyon rejimi akademik ¢aligsmalarda da yer bulmaz. Oysa Avrupali
biiylik devletler, Dogu Sorunu adiyla 19. Yiizyil boyunca Tiirkiye’nin nasil paylasilacagin tartigmig, 1920’de nihai
¢Oziim icine bir uluslararasi 6rgiit olan Milletler cemiyetini de alacak sekilde genig bir doktrin temelinde belirlenmisken
Lozan bunu tersine ¢evirmistir. Mali komisyon rejimine yer verilmeyen Lozan Antlagsmasi bu haliyle, icerdikleriyle
degil, i¢cermedigiyle Tiirkiye Devleti’nin mali egemenlik sorunu agsisindan bir doniim noktasidir. Nitekim 1923
yilindaki bu kirilma noktasin1 1947'de bir bagkasi izleyecek ve tekrar dis borg almaya baslayan Tiirkiye bu kez IMF

denetimine girecektir.

Anahtar Sézciikler: Egemenlik Yetkisi, 1878 Berlin Konferansi, Sevr Antlagmasi, 1923 Lozan Konferansi,

Uluslararas1 Mali Komisyon

From Berlin to Lausanne (1878-1923): Turkey's Financial Sovereignty Question in the Inter-Conference Period

Turkey has faced a financial sovereignty problem since 1856, when it borrowed to finance the Crimean War.
This phenomenon is not specific to Turkey. Throughout the nineteenth century, Western finance capital became a
financial yoke on debtor states. Indeed, especially in Latin America, the Balkans, and North Africa, these states’
sovereignty powers have been restricted in various ways. When the negotiating power of finance capital is insufficient,
it is replaced by military power. Debtor states, weak financially and militarily, are forced to accept the conditions
imposed. These extend to the transfer of the management of tax revenues to creditors under the supervision of a financial
administration commission. From Turkey’s perspective, this phenomenon is complicated by the Eastern Question,

regarding the apportioning of the country’s lands.

Turkey’s bankruptcy in 1875 due to its debts, then in 1878, its heavy defeat against Russia, and the Berlin

Conference also brought about a regim restricting its financial sovereignty. This commission regime transferred Turkey's
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financial authority over the Rumelia provinces to six European states. Another yoke was the acceptance in 1881 of a

debt administration (Diiyin-1 Umlimiye) that seized state revenues after the 1875 bankruptcy.

The financial commission regime, agreed in the Berlin Treaty and effective until 1906, was accepted with the
European States’ occupation of Lesbos under French leadership, and for over two years, the financial administration of
the Rumelia provinces, which officially belonged to Turkey, was controlled by an international commission responsible

for the budget, taxation and, in fact, the state structure.

The commission regime, abolished with the declaration of the Second Constitutional Monarchy, was further
developed with the Sevres Treaty after the 1918 collapse. In the peace treaties with Germany, Austria, Bulgaria and
Hungary, discussed at the Paris Peace Conference, compensation and financial rights were regulated in the same
systematic way. The Treaty of Sevres, despite having the same systematics as the Treaties of Versailles, Neuilly and

Saint Germain, is however, distinguished by the Financial Commission regime.

The Istanbul government’s objections at the Paris Peace Conference focused on borders and capitulations, but
it accepted the financial commission regime. According to this regime, the Commission would consist only of Britain,
France and Italy, unlike the Rumelia Commission, since Germany and Austria were on the opposing front and Russia
had left the war. The Commission’s authority over the budget was even above the parliament. It would both prepare the
budget and approve parliamentary changes. It would supervise the budget implementation through its own inspectors,
thus with authority over the Ministry of Finance. The Commission had full financial sovereignty authority, e.g.,
regulating money circulation and deciding on domestic and foreign borrowing, together with the Ottoman Bank and the

Public Debt Administration.

Lausanne’s difference was the complete elimination of this financial commission regime. Since the discussions
were mostly focused on repayment of Ottoman debts, this commission regime is ignored in academic studies. The
European great powers had discussed Turkey’s division throughout the 19th century under the name of the Eastern
Question, and the final solution was determined on the basis of a broad doctrine involving the League of Nations in
1920; however, this was reversed by Lausanne. The Treaty of Lausanne, with no financial commission regime, was a
turning point in terms of the Turkish State’s financial sovereignty, i.e., by what it omits, rather than what it contains.
However, this breaking point in 1923 would be undone by another in 1947 international borrowing, this time come

under the control of the IMF.

Keywords: Sovereignty, Berlin Conference of 1878, Treaty of Sevres, Lausanne Conference of 1923,

International Financial Commission
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Dr. Ogr. Uyesi Meric KARAGOZLER — izmir Ekonomi Universitesi Hukuk Fakiiltesi

Egemenlik Kavrami Baglaminda Lozan Baris Antlasmasi’ndaki Saghk islerine Dair Hiikiimlerin Incelenmesi?

Mustafa Kemal Atatiirk’tin “Tiirkiye’nin tam bagimsizlik ve ulusal egemenliginden taviz vermeme” idealini
paylasan Ismet Pasa gerek Lozan Konferans: esnasinda gerekse ikili goriismelerde bu ideal dogrultusunda hareket
etmistir. Ismet Pasa baskanhigindaki Tiirk Temsilci Heyeti’nin kararli tutumu, Tiirkiye’yi, tarihi bir hukuki ve siyasi
zafere kavusturmustur. Tiirkiye’nin, egemen bir devlet olarak, 24 Temmuz 1923 tarihinde imzalanan Lozan Barig
Antlagsmasi’ndan elde ettigi kazanimlardan bir¢ogu ise saglik alanindadir. Antlagma hiikiimlerinin degerlendirilmesi
sonucunda Tiirk Temsilci Heyeti’nin, egemenlik haklarina sahip ¢ikma amacina ulasildigi gézlemlenmektedir. Saglik
islerine dair hiikiimler dahil olmak tizere, Lozan Barig Antlagsmasi ile birlikte, Tiirkiye’nin, ulusal egemenlige dayanan,
yeni ve bagimsiz bir Tiirk devleti oldugu, uluslararasi diizeyde tescil ve ilan edilmistir. Bu noktada, Lozan
Konferansi’nin baglangi¢ tarihinden once, 1921 Anayasasi ile birlikte ilk kez, ulusal egemenlik ilkesinin Tiirk

anayasalarina dahil edildigini de hatirlamakta fayda vardir.

Lozan Baris Antlasmas1’nin saglik islerine dair hiikiimlerinde “Istanbul Yiiksek Saglik Meclisi’nin kaldirildigs,
Tiirkiye kiyilariin ve smirlarinin saglik islerinin diizenlenmesinde Tiirk yonetiminin gérevli oldugu, Tiirk bayragi ile
yabanci bayraklar arasinda hi¢bir ayrim yapilmaksizin, biitiin gemilere ve Tiirk uyruklariyla yabanci devletlerin
uyruklarma, aymi sartlar altinda, oranlar1 ve sartlar1 hak gdzetir olmasi1 gereken, bir tek ve aym saglik tarifesinin
uygulanacag1” gibi hususlar diizenlenmektedir. Bu ger¢evede, 6rnegin, Tiirkiye kiyilarinin ve sinirlarinin saglik islerinin
diizenlenmesi konusunda yalnizca Tiirk yonetimini gorevli kilan 114. madde, bir devletin, kendi iilkesi sinirlar1 i¢inde
tam egemenlige sahip olmasinin bir geregidir. Ayrica bu madde ile, 1838 yilinda kurulan ve Avrupali iiyelerin cogunlukta
oldugu bir saglik orgiitii niteligindeki Istanbul Yiiksek Saglik Meclisi’ne son verilmektedir. Antlasma’nin 117.
maddesine gore ise diger ilgili devletlerle birlikte Tiirkiye, uluslararasi saglik sozlesmeleri uyarinca, uygun tedbirleri
almay1 ve bu tedbirlerin uygulanmasi amaciyla, hac yolculuklarina iliskin saglik isleri i¢in uluslararas: bir esgiidim

komisyonu kurmay1 yiikiimlenmistir.

Lozan Konferansi’nda saglik islerine dair sorunlar, Saghk Isleri Alt Komisyonu’ndaki goriismelerde ele
alinmistir. Miittefik Devletler’ce ileri siiriilen bir¢ok 6neri, Tiirk simirlar1 dahilindeki saglik iglerinin yonetiminde s6z
sahibi olma talebini icermesi nedeniyle, Tiirkiye’nin egemenlik haklarina aykir1 bulunarak Tiirk Temsilci Heyeti
tarafindan reddedilmistir. Ornegin, dort hekim iiyesinden yalnizca biri Tiirk olan, Bogazlar icin bir saglk yonetmeligi
¢ikarmak gibi gorevlere sahip, idari ve mali yetkileri bulunan, bes yil siireli, ge¢ici bir Bogazlar Saglik Komitesi’nin
kurulmasi, bunlardan biridir. Béyle bir Komite’nin, igislerine karigma anlamina geldigi ifade edilmistir. Ttrk Temsilci

Heyeti, saglik alanindaki uluslararasi sdzlesmelere taraf olmak ve bu konuda uluslararasi is birliklerinde bulunmak ile

?Dr. Ogr. Uyesi Meri¢ KARAGOZLER (ORCID ID: https://orcid.org/0000-0002-5773-1483, letisim: Izmir Ekonomi Universitesi
Hukuk Fakiiltesi Sakarya Cad., No: 156 35330 Balgova-Izmir/Tiirkiye, E-posta: meric.karagozler@izmirekonomi.edu.tr).
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Tiirk iilkesindeki saglik islerinin y&netimini yabancilara birakmak arasindaki ayrima dikkat cekmistir. Ote yandan, Tiirk
Temsilci Heyeti, saglik kapitiilasyonlarinin kabul edilemeyecegi goriisiinii gerekcelendirirken, egemenlik ve bagimsizlik
gibi teorik temellendirmelere ek olarak; Tiirk hekimlerin ve diger saglik personelinin, Tiirkiye’deki tip egitiminin ve

saglik orgiitiiniin yeterliligine de vurgu yapmustir.

Calismamizda, Lozan Baris Antlasmasi’nin dordiincii boliimiiniin “Saglik Isleri” baslikli ikinci kesiminde yer
alan hiikiimlere (md. 114 —md. 118) odaklanilmakla birlikte konuyla baglantili oldugu 6l¢iide, Antlagma’daki diger bazi
diizenlemeler de ele alinmistir. Ayrica Lozan Baris Antlagmasi hiikiimlerinin yani sira Antlagma’ya ek olarak imzalanan
Saglik Sorunlarina iliskin Bildiri de Tiirkiye siirlarindaki saglik yonetimine iliskin, 6nemli bir metindir. Dolayisiyla
s0z konusu Bildiri de ¢alismamiz kapsaminda incelenen baslica konular arasindadir. Bununla birlikte gerekli

goriildiik¢ce, Lozan Barig Antlasmasi oncesi ve sonrasindaki ilgili gelismelere de deginilmektedir.

Anahtar Kelimeler: Lozan Baris Antlasmasi, Egemenlik, Saglik Kapitiilasyonlar1, Saglik Isleri, Saglik Isleri
Alt Komisyonu.

Analysis of the Provisions on Sanitary Questions in the Lausanne Peace Treaty in the Context of the Concept of
Sovereignty

Sharing Mustafa Kemal Atatirk’s ideal of “not compromising Tirkiye’s full independence and national
sovereignty,” Ismet Pasa acted in line with this ideal both during the Lausanne Conference and in bilateral negotiations.
The determined position of the Turkish Representative Delegation under the chairmanship of ismet Pasa brought Tiirkiye
a historical legal and political victory. Many of the achievements that Tiirkiye, as a sovereign state, gained from the
Lausanne Peace Treaty signed on July 24, 1923, are in the field of health. When analyzed the relevant provisions of the
Treaty, it is observed that the Turkish Representative Delegation has achieved its aim of protecting sovereign rights.
With the Lausanne Peace Treaty, including the provisions on sanitary questions, it was internationally registered and
declared that Tiirkiye was a new and independent Turkish state based on national sovereignty. At this point, it should be
remembered that the principle of national sovereignty was firstly included in Turkish constitutions with the 1921

Constitution, before the beginning of the Lausanne Conference.

According to the provisions on sanitary questions in the Lausanne Peace Treaty, “The Superior Council of Health
of Constantinople is abolished. The Turkish Administration is entrusted with the sanitary organisation of the coasts and
frontiers of Turkey. A single sanitary tariff, the dues and conditions of which shall be fair, shall be applied to all ships
without distinction between the Turkish flag and foreign flags, and to nationals of foreign powers under the same
conditions as to nationals of Turkey.” In this context, for example, Article 114, which makes the Turkish Administration

solely responsible for the sanitary organisation of Tiirkiye's coasts and frontiers, is a requirement of a state having full
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sovereignty within its own frontiers. In addition, The Superior Council of Health of Constantinople, a health organisation
founded in 1838 and consisting mostly of European members was abolished under this article. According to the Article
117 of the Treaty, Tiirkiye, together with other relevant states, undertook to take appropriate measures in accordance
with international sanitary conventions and to establish an international coordination commission for sanitary questions

related to the pilgrimages in order to implement these measures.

At the Lausanne Conference, issues related to sanitary questions were discussed in the negotiations of the Sub-
Commission on Sanitary Matters. Many proposals put forward by the Allied Powers were rejected by the Turkish
Representative Delegation, as they were deemed to be contrary to Tiirkiye's sovereign rights, because they included
demands for a say in the management of sanitary questions within Turkish frontiers. For example, one of these proposals
was the establishment of a temporary (for a term of five years) Straits Health Committee (for Turkish Straits comprised
of the Istanbul Strait, the Sea of Marmara and the Canakkale Strait), having administrative and financial powers and
duties such as making a health regulation for the Straits, with only one of its four physician members being Turkish. It
was stated that such a Committee would mean interference in internal affairs. The Turkish Representative Delegation
drew attention to the distinction between being a party to international sanitary conventions, engaging in international
cooperation on this issue, and leaving the management of sanitary questions in the Turkish country to foreigners. On the
other hand, the Turkish Representative Delegation, while reasoning why sanitary capitulations were unacceptable,
underlined the adequacy of Turkish physicians and other health personnel, medical education and health organisation in

Tiirkiye, in addition to theoretical foundations such as sovereignty and independency.

In our study, we focus on the provisions in the second section -titled "Sanitary Questions"- of the fourth part of
the Lausanne Peace Treaty, (Art. 114- Art. 118), but some other provisions of the Treaty are also discussed to the extent
that they are relevant. In addition to the provisions of the Lausanne Peace Treaty, Declaration Relating to Sanitary
Matters, signed as an annex to the Treaty, is also an important text regarding health management within frontiers of
Tiirkiye. Therefore, the Declaration in question is among the main subjects analyzed within the scope of our study.

Moreover, when necessary, the relevant developments before and after the Lausanne Peace Treaty are also touched upon.

Keywords: Lausanne Peace Treaty, Sovereignty, Sanitary Capitulations, Sanitary Questions, Sub-Commission

on Sanitary Matters.
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Dr. Ogr. Uyesi Yasemin KURTOGLU — Bursa Uludag Universitesi Hukuk Fakiiltesi
Egemenlik Tartismalar1 Altinda Lozan Konferanslarinda idare-i Adliyeye Dair Beyanname’nin Kabul Edilme

Siireci*

Kurtulus Savasi’nin basariyla sonuclanmasinin ardindan, Miittefik Devletler’in onciiliigiinde diizenlenen Lozan
konferanslarina, elde ettigi askeri basariy1r diplomasi alaninda da saglayarak bagimsizligini ve egemenligini diger
devletlere kabul ettirmek adina katilan Tiirk hiikiimeti, konferansin basariya ulagmasi i¢in olmazsa olmaz unsurlardan
birini kapitiilasyonlarin kaldirilmasi olarak gérmiistiir. Konferanslar boyunca yapilan uzun ve c¢ekismeli goriismeler
sonucunda Miittefik Devletler, mali kapitiilasyonlardan vazgegmeyi kabul etmisg; adli kapitiilasyonlar bakimindan ise
Tiirkiye’de bulunan vatandaglariin konsolosluk mahkemeleri yerine Tiirk mahkemelerinde yargilanmalarini ancak
onlarin haklarin1 korumak adina kendilerine kimi giivenceler verilmesi sartiyla kabul edeceklerini ifade etmislerdir.
Miittefikler, talep ettikleri giivencelerin gerekgesi olarak; Tiirk yargi sisteminin heniiz yeterli yetkinlikte olmamasini
gostermislerdir. Tirk kanunlarinin Batili iilkelerin kanunlarindan ve ortak hukuk ilkelerinden olduk¢a uzak
bulundugunu; ayrica Tiirk hakimlerinin de yabancilarin taraf olduklari davalar1 gormek i¢in gerekli donanima sahip
olmadiklarini iddia etmis ve anilan nedenlerle kendi vatandaslarini Tiirk mahkemelerinin eline birakmak istemediklerini
ileri stirmiglerdir. Tiirk heyeti ise cevaben, kanunlarinin halihazirda Batili iilkelerde yiiriirliikte olan kanunlardan
alimdigindan ¢agdas olmadiklarinin sdylenemeyecegini, diger taraftan Tiirkiye’de kirk yildir Batili tarzda bir hakimler
toplulugunun olusturulmaya ¢alisildigint ve bu nedenle Tiirk mahkemelerinin degerini diger devletlerinkinden daha

asagida saymanin haksizlik olacagini ifade etmistir.

Yapilan savunmalar1 yeterli gormeyen Miittefikler, adli idareye iliskin hazirladiklar bildiri tasarisin1 Tiirk
heyetinin dniine sunmuslardir. 14 Aralik 1922 tarihli bu tasariya gore, Istanbul’un da aralarinda bulundugu ii¢ biiyiik
sehirdeki bidayet mahkemeleriyle istinaf mahkemelerinde ve Yargitay’da yabanci hakimler gorev yapacak, yabancilara
dair davalar bu hakimlerin ¢ogunlukta oldugu mahkemeler tarafindan goriilecektir. Ayn1 zamanda yabanci hakimler,
Tiirk kanunlarinin ¢agdas hayatin gereklerine uygun hale getirilmesi igin yapilacak reformlarin tasarilarini hazirlamakla
da gorevli olacaktir. Bildirinin devaminda hakimlere, yabancilara iligkin hukuk ve ceza davalarina dair ¢esitli ek yetkiler

daha taninmustir.

bl

Miittefiklerce yapilan bu ilk teklifin Ismet Pasa tarafindan “Tiimiiyle Tiirkiye nin bagimsizligina aykiridir.’
denilerek reddedilmesinin ardindan adli idare meselesi Lozan konferanslar1 boyunca giindemde kalmis ve son ana kadar
iizerinde uzlasilamayan bir mesele olarak varligini stirdiirmiistiir. Miittefikler; 31 Ocak tarihinde yeni bir tasari teklifinde

daha bulunmus, ardindan 3 Subat’ta bu tasar1 degistirilerek Tiirk heyetine tekrar sunulmus; Tirk heyeti de 4 Subat

* Yasemin Kurtoglu, Dr. Ogr. Uyesi, ORCID: 0000-0002-9760-5326, yasemintoros@uludag.edu.tr
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tarihinde kendi karsi tasarilarini ileri siirmiistiir. Ne var ki taraflar, s6z konusu tasarilarin higbiri iizerinde mutabakata

varamamislardir.

[k tasarimin sunulmasindan son tasariya kadar gegen siirece bakildiginda, Miittefik Devletler’in Tiirkiye’de
bulunan vatandaslarina adli konularda giivence saglamak adina, kapitiilasyonlarin adeta bir devami olarak
nitelendirilebilecek talepler ileri siirdiikleri; ancak Tiirk heyetinin kararli tutumu karsisinda bu taleplerini adim adim
geri ¢cekmek zorunda kaldiklar1 goriilmektedir. Bu dogrultuda, Tiirk heyeti de egemenligini ve kendi yargi sistemi
iizerindeki hakimiyetini saglama yolunda 6nemli ilerlemeler kaydetmis ve sonunda Miittefikleri de bu konuda ikna
etmeyi basarmustir. Oyle ki, iizerinde uzlasilan ve Lozan Baris Antlasmasi’na 11. Ek olarak dahil edilen Idare-i Adliyeye
Dair Beyanname incelendiginde Tiirk heyetinin bu yoldaki kazanimlar rahatlikla gorebilir. Buna gore, Tiirk
mahkemelerinde yabanci hakimlerin degil; yabanci hukuk miisavirlerinin bulunmasina karar verilmis ve bunlarin adeta
birer gézlemci sifatiyla yargilamalari takip etmeleri ongdriilmiistiir. Miisavirlerin, hakimlerin islerine karismayacaginin
metinde agikca ifade edilmis olmasi da s6z konusu Beyannamenin Tiirkiye nin egemenlik haklarini ihlal edecek nitelikte

olmadigina dair kayda deger bir gostergedir.

Caligmada, Lozan Konferanslar1 boyunca Tiirkiye’deki adli idareye dair taraflarca ileri siiriilen goriisler ve bu
dogrultuda hazirlanan taslak metinler incelenmis, bu suretle adli kapitiilasyonlarin kaldirilmasi yolunda Lozan Barig
Antlasmas1’nin 11. Eki olan Idare-i Adliyeye Dair Beyanname’nin kabul edilme siirecinin ve Miittefik Devletlerin Tiirk
mahkemelerinde vatandaslarina gilivence verme talepleri karsisinda Tiirk egemenligine halel gelmeyecek sekilde

diizenlenen Beyanname ile elde edilen kazanimlarin ortaya konmasi amaglanmustir.

Anahtar Kelimeler: Adli idare, Yabanci Hakimler, Hukuk Miisavirleri, Adli Kapitiilasyonlar, Lozan Baris

Antlagmasi

The Acceptance Process Of Declaration Relating To The Administration Of Justice At The Lausanne Conferences
Under The Discussions Of Sovereignty

After the War of Independence ended in success, Turkish government had participated in the Lausanne
Conferences, which organized under the leadership of the Allied Powers, to ensure its diplomatic sucess as well as the
military one and got its independence and sovereignty accepted by the other states. The government considered the
abolition of capitulations as one of the indispensable elements for the success of the conference. After the long and
contentious negotiations held during the conferences, the Allied Powers agreed to abandon financial capitulations; and
in terms of judicial capitulations, they stated that they would accept their citizens present in Turkey to be tried in Turkish
courts instead of consular courts, but only if certain guarantees will be given to protect their rights.The allies put

forwarded that the reason that they demanded assurances is that the Turkish judicial system was not yet sufficiently
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competent. They claimed that Turkish laws were far from the laws of Western countries and common law principles,
and also Turkish judges were not equipped enough to hear cases of foreigners. Therefore, they did not want to leave
their own citizens in the hands of Turkish courts. The Turkish delegation responded by stating that since their laws were
taken from the laws currently in force in Western countries, it could not be said that our laws are not contemporary; on
the other hand, it has been tried to establish a Western style judge community in Turkey for forty years, and therefore it

would be unfair to consider the value of Turkish courts lower than those of other states.

As the Allies did not find the defenses sufficient, they presented to the Turkish delegation the declaration draft
that they have prepared which is about judicial administration. According to this draft dated 14 December 1922, foreign
judges would serve in the three major cities’ courts of first instance, including Istanbul, and court of appeals and the
Supreme Court and cases concerning foreigners would be heard by courts where these judges were in the majority. At
the same time, foreign judges would be tasked with preparing drafts of reforms to be made in order to make Turkish
laws compatible with the requirements of contemporary life. Besides, within the declaration, judges were granted

various additional powers regarding civil and criminal cases concerning foreigners.

After this first Allies’ proposal was rejected by Ismet Pasha, by saying that it was “completely contrary to the
independence of Turkey”, the issue of judicial administration remained on the agenda throughout the Lausanne
Conferences and continued to exist as an issue on which no agreement could be reached until the last moment. On
January 31, the Allies proposed a new draft and then on February 3, this draft was amended and resubmitted to the
Turkish delegation. Turkish delegation also put forward its own counter-drafts on February 4. However, the parties were

unable to reach an agreement on any of them.

Considering the process from the presentation of the first draft to the last one, it can be seen that the Allied
Powers put forward demands that can be described as a continuation of the capitulations in order to provide security in
judicial matters for their citizens present in Turkey; however, they were forced to withdraw these demands step by step
in the face of the determined stance of the Turkish delegation. In this direction, also the Turkish delegation made
significant progress in ensuring its sovereignty and dominance over its own judicial system and eventually managed to
convince the Allies. When the Declaration Relating to the Administration of Justice, which was agreed upon and
included as the 11th Annex to the Lausanne Peace Treaty, is examined, the achievements of the Turkish delegation in
this issue can be easily understood. According to the Declaration, it was decided that foreign legal advisors -not foreign
judges- would be present in Turkish courts, and they would follow the trials as an observer statue. The clause, which
clearly stated that advisors can not interfere with the judges' work, is a significant indicator that the Declaration would

not violate Turkey's sovereign rights.
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In this study, the views put forward by the parties regarding to the judicial administration in Turkey during the
Lausanne Conferences and the draft texts prepared on this issue were examined. By this way, it was aimed to reveal the
process of accepting the Declaration relating to the Administration of Justice, which is the 11th Annex of the Lausanne
Peace Treaty, on the way of aboliton of judicial capitulations and the gains achieved with the Declaration, which was
prepared in a way that would not prejudice Turkish sovereignty in the face of the demands of the Allied Powers to

provide assurance to their citizens in Turkish courts.

Key Words: Judicial Administration, Foreign Judges, Legal Counsellors, Judicial Capitulations, Lausanne

Peace Treaty
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IKINCI OTURUM
Oturum Baskam: Prof. Dr. Baris BAHCECI — izmir Ekonomi Universitesi Hukuk Fakiiltesi
Dr. Ogr. Uyesi Pinar DIKMEN — Marmara Universitesi Siyasal Bilgiler Fakiiltesi

Kelsen’in “Normlar Hiyerarsisi” Teorisinden Hareketle Lozan Baris Antlasmas’’min Yerini Belirlemek:
Antlagma, Hiyerarsinin I¢cinde mi Disginda m?°

Kelsen (Hans), ¢okea etiit edilen “normlar hiyerarsisi” teorisinde, “hukukun” kendi yaratilis stirecini bir diizene
bagladigini ve diizen i¢indeki normlarin bir hiyerarsi i¢inde yer aldigini iddia etmistir. Buna gore bir devletin i¢ hukuk
sisteminde, belirli bir normun nasil yaratilacagini belirleyen norm iist diizey, bu iist diizeydeki norma uygun olarak
yaratilan norm ise alt diizey normdur; bu iki norm arasindaki iliski, bir “hiyerarsi” teskil etmektedir. Belirli bir hukuk
sisteminde var olan bu hiyerarside en {istte yer alan pozitif hukuk normu anayasadir ve zincirleme sekilde kademelenmis
olan bu hukuk normlarindan geri gidildigine ise bu hukuk sistemine gecerlilik kazandiran —(6n)varsayimsal- bir temel

norma (Grundnorm) ulasilacaktir.

Peki, Kelsen’in normlar hiyerarsisi teorisinden hareket ederek, normatif karakteri disinda politik de bir yon

barindiran 1923 tarihli Lozan Barig Antlagmasi’nin, Tiirk hukuk sistemindeki yerini nasil belirleyebiliriz?

Lozan Baris Antlagsmasi’nin -hipotetik olarak- Anayasa’nin 90/5. maddesi geregince “kanun hiikmiinde” oldugu
kabul edildiginde, Antlasma’nin dogrudan uygulanabilir hiikiimleri ile bir kanun ¢atistiginda, mesele kanunlar ¢atigmasi
ilkelerine gore mi ¢oziilecek yoksa Antlagsma “temel hak ve 6zgiirliiklere iligkin” bir uluslararasi antlasma olarak kabul
edilip, Anayasa’nin 90/5. maddesi geregince bu ¢atigsmada Antlagma hiikiimleri mi esas alinacak? Ancak her haliikarda
Antlasma’nin 90/5. madde anlaminda “uluslararasi bir antlagsma” oldugunun a priori olarak kabul edilmesi, Danistay’in
son donemde verdigi kararlar goz 6niine alindiginda, Antlagsma’dan Cumhurbagkani karari ile ¢ikilabilmesi ihtimalini
de giindeme getirebilecektir. Meselenin bir diger boyutu ise kendini, teorik diizlemde belli etmektedir. Kelsenci
hiyerarside, iist diizeyde yer alan norm, alt diizeydeki normun nasil yaratilacagini belirlemektedir ve bu cihetle iki norm
arasinda bir gegerlilik iligkisi ortaya ¢ikmaktadir. Lozan Barig Antlasmasi’nin “temel hak ve 6zgiirliiklere iliskin” bir
antlagma olmasi nedeniyle onun kanunlardan hiyerarsik olarak daha {ist diizeyde yer aldig1 kabul edildiginde ise iki

norm arasindaki gecerlilik iligkisinin kurulmasi olduk¢a zor goériinmektedir.

Bir diger ihtimal, Antlagma’nin, Tiirk hukuk sistemine gecerlilik kazandiran bir temel norm (Grundnorm) olarak
kabul edilmesi ya da Antlagsma’nin degerinin “temel norm” {izerinden tartisilmasidir. Nitekim Kelsen’e gore, bir hukuk
sisteminde neyin gecerli oldugunu belirleyen sey, bu sistemdeki ilk anayasay1 hazirlayanlarin disa vurduklari iradededir.

Her bir hukuk diizeninde kendi “farkli” anlamina sahip olan bu temel norm, hukuki usullerle degil, devrimci usullerle

3 Pinar DIKMEN, Dr. Ogretim Uyesi, Marmara Universitesi, Siyasal Bilgiler Fakiiltesi, Siyaset Bilimi ve Kamu Ynetimi Boliimii,
Hukuk Bilimleri Anabilim Dali, ORCID No. 0000-0001-7123-3109, dikmenpnar@gmail.com.
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ortaya cikar. Ornegin bir monarsiden, bir cumhuriyete gecildiginde yeni bir temel norm ortaya ¢ikar ve ortada kamu
makamlarina hukuk yapma otoritesini veren, artik bu “yeni temel normdur”. Monarka hukuk yapma yetkisi veren temel
norm ise etkisini kaybetmistir. Yeni temel norm, kurulan yeni sistemde etkili olamazsa bu normu ortaya ¢ikaran irade,
eski temel norm iizerinden “hukuku ihlal ettigi” yaptirimi ile karsilasir. Ancak en 6nemlisi Kelsen’e gore yeni bir temel

norma sahip olan hukuk sisteminin etkililigi, devletin uluslararas1 hukuk alanindaki mesruiyeti ile de yakindan ilgilidir.

Doktrinde bilhassa hipotetik oldugu gerekgesi ile siklikla elestirilen bu kavram iizerinden Antlasma’nin yerini
tartismak, -Antlagsma’nin pozitif bir hukuk metni olmasi, Kelsenci temel normun ise daha ziyade yazili olmayan bir
nosyon olarak ima edilmesi nedeni ile- zor da olsa kiymetlidir. Ciinkii bu durumda metin, hiyerarsiye dahil olmayan bir

“meta norma” doniisecek ve uluslararasi Antlasmalara iliskin tartismalarindan azade olacaktir.

Bu cgerceveden hareketle, Lozan Barig Antlagsmasi’nin Tiirk hukuk sistemindeki yeri Kelsen’in normlar
hiyerarsisi teorisi ¢er¢evesinden belirlenmeye ¢aligilacaktir. Antlagsma’nin Kelsenci temel norm kavrami ger¢evesinde
okunup okunamayacagi sorusuna daha fazla yer ayirilacak ve bu husus, karsilagtirmali hukukta, temel normun

uygulanabilirligini tanitlamaya ¢alisan benzer doktrinsel tartismalardan da yararlanilarak aydinlatilmaya caligilacaktir.

Anahtar Kelimeler: Anayasa’nin 90/5. Maddesi, Lozan Barig Antlagsmasi, Normlar Hiyerarsisi, Temel Norm,

Uluslararasi Antlagmalar.

Determining the Place of the Lausanne Peace Treaty Based on Kelsen’s Theory of “Hierarchy of Norms”: Is the
Treaty Inside or Outside this Hierarchy?

Kelsen (Hans), in his widely studied theory of “hierarchy of norms” claimed that “law” is created in accordance
with an order and that the norms within this order are ranged in a hierarchy. Accordingly, in the domestic legal system
of any state, the norm that determines how a certain norm will be created is called higher norm whereas the norm created
in accordance with this higher norm is called lower norm; the relationship between these two norms constitutes a
“hierarchy”. The positive legal norm at the top of this hierarchy existing in a certain legal system is the constitution, and
if we go back from these legal norms, which are cascaded in a chain, we will reach a (presupposed) basic norm

(Grundnorm) that gives validity to this legal system.

Based on Kelsen’s theory of hierarchy of norms, thus, how can we determine the place of the Lausanne Peace

Treaty (Treaty) of 1923, which has a political aspect in addition to its normative character, in the Turkish legal system?

If the Treaty of Lausanne is accepted -hypothetically- as having “force of law” in accordance with Article 90/5

of the Constitution, when a law conflicts with the directly applicable provisions of the Treaty, will the issue be resolved
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according to the principles of norm conflict or will the Treaty be accepted as an international treaty “concerning
fundamental rights and freedoms” and so that the provisions of the Treaty prevail in this conflict in accordance with
Article 90/5 of the Constitution? However, in any case, accepting a priori the Treaty as an “international treaty” within
the meaning of Article 90/5 may also bring to the agenda the possibility of withdrawing from the Treaty by a single
decision of the President, considering the recent decisions of the Council of State. Another dimension of the issue reveals
itself on a theoretical level. In the hierarchy of Kelsen, the norm at the higher level determines how the norm at the
lower level will be created and, in this respect, a validity relationship emerges between these two norms. When it is
accepted that the Lausanne Treaty is hierarchically higher than the laws because it is a treaty “concerning fundamental
rights and freedoms”, it seems quite difficult to establish the validity relationship between these two norms. Another
possibility is that the Treaty is accepted as a “basic norm” (Grundnorm) that gives validity to the Turkish legal system
or that the value of the Treaty is discussed in terms of the “basic norm”. Indeed, according to Kelsen, what determines
what is valid in a legal system is the will expressed by those who prepared the first constitution in this system. This
basic norm, which has its own “different” meaning in each legal order, emerges not through legal procedures but through
revolutionary procedures. For example, when a monarchy is transformed into a republic, a new basic norm emerges,
and this “new basic norm” is what gives public authorities the authority to make law. The basic norm that gives the
monarch the authority to make law has lost its effect. If the new basic norm cannot be effective in the newly established
legal system, the will that creates this norm is sanctioned for “violating the law” through the old basic norm. However,
most importantly, according to Kelsen, the effectiveness of the legal system with a new basic norm is closely related to

the legitimacy of the state in the field of international law.

Discussing the place of the Treaty through this concept, which is frequently criticized in the doctrine especially
on the grounds that it is hypothetical, is valuable, although difficult - since the Treaty is a positive legal text, while the
Kelsen’s basic norm is rather implied as an unwritten concept. However, if the Treaty is considered within the framework
of Kelsen’s basic norm, the text will turn into a “meta norm” that is not included in the hierarchy and will be free from

discussions regarding international agreements.

Based on this framework, the place of the Lausanne Peace Treaty in the Turkish legal system will be tried to be
determined within the framework of Kelsen’s theory of hierarchy of norms. More focus will be given to the discussion
of whether the Treaty can be read within the framework of the Kelsen’s concept of the basic norm, and this issue will
be attempted to be enlightened by making use of similar doctrinal discussions in comparative law that attempt to prove

the applicability of the basic norm.

Keywords: Article 90/5 of the Constitution, Basic Norm, Hierarchy of Norms, International Treaties, Lausanne

Peace Treaty.
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Dr. Ogr. Uyesi Bezar Eylem EKINCI — Dogu Akdeniz Universitesi Hukuk Fakiiltesi

Lozan Goriismelerinde Laiklik Kavram ve Lozan Baris Antlasmasi’min Laik Hukuk Sistemine Etkisi*

Lozan goriismelerinde, adli rejim ve gayrimiislim azinliklarin hukuki durumu, yabanci yargiclarin da Tiirk
mahkemelerinde olmasi gibi, hukuk sistemini ve yargilama yetkisini de iceren oldukga farkli konularda tartismalar
yapilmistir. Tiirk mahkemelerinde yabanci yargiclarin bulunmasi, Tiirk Heyeti tarafindan Tiirkiye nin bagimsizligina
aykir1 olmasi gerekgesiyle reddedilmistir. Bu bakimdan Tiirkiye’deki adli rejimin gayrimiislimler yoniinden nasil ve
hangi kapsamda uygulanacagina iliskin 6nemli tartismalar 6n plana ¢ikmistir. Bu tartismalarda, din ayrimini ortadan
kaldirabilmek i¢in hukuk sisteminde, ozellikle laik ilkeleri temel alan kanunlarin yapilmasi diisiincesi oldugu
goriilmektedir. Lozan goriismelerinde, konuya iliskin olarak Tiirk Heyeti tarafindan iki teklifte bulunmustur. Once,
gecici donem olacagi ve bu ilk asamada eski goreneklerin yiiriirlikkte kalacagi; ikinci agamada ise, tiimiiyle laik ¢agdas

ilkelere dayanan yeni kanunlarin, din ayirimi1 yapmaksizin herkese uygulanacagi belirtilmistir.°

Goriligsmelerde dikkati ¢eken hususlardan biri, “laik” kavramimin hangi anlam ve kapsamda kullanildigidir.
Laiklik kavraminin giniimiizdeki anlasilis bigimi ve kapsami ile o donem Lozan goriismelerinde gegen laiklik
kavramina yiiklenen anlam yoniinden ne tiir farkliliklar olabilecegi bu ¢aligmanin temel arastirma konularindan birini
icermektedir. Buna bagli olarak ikinci asamada ise Lozan Barig Antlagsmasi’nin laik hukuk sistemine olan etkisinin ve
roliiniin incelenmesi s6z konusu olacaktir. Dénemin basiina bakildiginda laiklik kavramindan ne anlasilmasi gerektigi
ve Lozan goriismelerinde ne kapsamda kullanildigina iligkin tartigmalar da dikkat ¢ekmektedir. Riza Nur Bey
TBMM’deki 2 Mart 1923 tarihli konusmasinda, Lozan goériismelerinde kullandiklari laik kelimesinin, gazetelerde
“ladini” [la-dini] olarak gectigini belirtmistir. Ancak Riza Nur Bey bunun “nasut” anlamina isaret ederek kavrami hangi
anlamda kullandiklarini agiklamistir.® Bu bakimdan Lozan goriismelerindeki laik kelimesiyle, kanunlarin diinyevi
yoniine vurgu yapildig1 ve bu anlamda bir ifade tasidigini belirtmek miimkiindiir. Kavramsal ¢oziimlemenin 6nemi
kendisini, anlagma ardindan yapilacak olan laik temeli i¢ceren kanunlardan ne anlasilmasi gerektigini ortaya koyabilmek

acisindan da yol gosterici olmaktadir.

Caligmada ilk olarak, Lozan goriigmelerinde gegen “laik ¢cagdas ilkelere dayanan yeni kanunlar” gibi yer verilen
ifadelerin, o donemde hangi kapsamda degerlendirildigi belirlenmeye ¢alisilacaktir. Bu konulari ele alabilmek ve Lozan
goriismelerinde referans verilen adli rejim konusunun daha net anlasilabilmesi bakimindan, Osmanli Devleti’nde,
Tanzimat Donemi’ndeki kanunlagtirma hareketleri ile merkez ve tasra meclislerine, ayrica Mesrutiyet dénemindeki

gelismelere genel hatlariyla ve laiklesme konusuyla sinirli olarak yer verilecektir. Ardindan Lozan Barig Antlagmasi’nin,

4 Dog. Dr, Dogu Akdeniz Universitesi, Hukuk Fakiiltesi, Anayasa Hukuku, eylem.ekinci@emu.edu.tr, ORCID ID: 0000-0002-
5507-730X.

S Lozan Baris Konferansi, Tutanaklar-Belgeler. Cev. Meray, Seha L. Istanbul: YKY, 3. Baski, s. 231.

6 T.B.M.M. Gizli Celse Zabatlar1, 2 Mart 1339 (1923), D.1, C. 4, s. 13.
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Tiirkiye agisindan laik hukuk sistemine etkisi incelenecektir. Bu noktada, Antlasma’nin, 6rnegin 42. maddesinde
gayrimiislim azinliklarin aile ve kisi statiilerinin diizenlenisi gibi durumlar, laik hukuk sistemi yoniinden sinirli olacak
sekilde ele alinacaktir. Sonu¢ olarak Lozan’in, Tiirk hukukunda laiklesme yoniinden nasil bir rolii oldugu
degerlendirilecektir. Calismanin, Tiirkiye’de buglin héald stirmekte olan laiklik tartismalarma 151k tutmast

amaglanmaktadir.

Anahtar kelimeler: Laiklik, Lozan Barig Antlagmasi, Adli Rejim, Esitlik, Hukuk Sistemi.

The Concept of Laicism in the Lausanne Negotiations and the Impact of the Lausanne Peace Treaty on the Laicist
Legal System

During the Lausanne negotiations, discussions were held on various issues including the judicial regime, the
legal status of non-Muslim minorities, and service of foreign judges in Turkish courts, as well as the legal system and
jurisdiction. Service of foreign judges in Turkish courts was rejected by the Turkish Delegation on the grounds that it
was contrary to Turkey's independence. In this respect, how and to what extent the judicial regime in Turkey would be
implemented in terms of non-Muslims was an important discussion. In these discussions, the idea of making laws based
on laicist principles in the legal system in order to eliminate religious discrimination was seen. During the Lausanne
negotiations, the Turkish Delegation made a two-stage proposal regarding the issue. The first stage would be a temporary
period in which old customs would remain in force. The second stage was the stage in which new laws based entirely
on laicist and contemporary principles would be applied to everyone without discrimination of religion. One of the
striking issues in the negotiations was the meaning and scope in which the concept of "laicism" was used. The current
understanding and scope of the concept of laicism and the differences in the meaning attributed to the concept of laicism
in the Lausanne negotiations are among the main research topics of this study. Accordingly, the impact and role of the
Lausanne Peace Treaty on the secular legal system will be examined. When the press of the period is examined, the
discussions on what should be understood from the concept of laicism and the scope in which it was used in the Lausanne
negotiations draw attention. In his speech at the TBMM on March 2, 1923, Riza Nur Bey stated that the word laic, which
they used in the Lausanne negotiations, was referred to as “ladini” [non-religious] in the newspapers. However, Riza
Nur Bey explained in what sense they used the concept by pointing out its “nasut” meaning. In this respect, it can be
stated that the word laic in the Lausanne negotiations emphasizes the worldly aspect of the laws and carries an expression
in this sense. Conceptual analysis is important. Because it is a guide on what should be understood from the laicist laws
to be made after the agreement. The study will first attempt to determine the scope of the expressions “new laws based
on laicist contemporary principles” in the Lausanne negotiations. In order to address these issues and to better understand
the issue of the judicial regime mentioned in the Lausanne negotiations, the general outlines of the codification
movements in the Tanzimat Period, the central and provincial assemblies, and the developments in the Constitutional
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Monarchy period in the Ottoman Empire will be included, and the issue of laicisation will be limited. Then, the impact
of the Lausanne Peace Treaty on the laicist legal system in terms of Turkey will be examined. At this point, situations
such as the regulation of the family and personal status of non-Muslim minorities in Article 42 of the Treaty will be
addressed in a limited way in terms of the laicist legal system. Finally, the role of Lausanne in terms of the laicisation

in Turkish law will be evaluated. The study aims to shed light on the ongoing laicism debates in Turkey today.

Keywords: Laicism, Lausanne Peace Treaty, Judicial System, Equality, Legal System.
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Dr. Ogr. Uyesi Salih TASDOGEN — Bursa Uludag Universitesi Hukuk Fakiiltesi

Anayasa Mahkemesi’nin Norm Denetimi Kararlarinda Lozan Baris Antlasmasi’min Etkileri’

Lozan Baris Antlagmasi, Tiirkiye Cumhuriyeti’nin sinirlariin belirlenmesi, bagimsizliginin pekistirilmesi ve
uluslararas1 hukuk diizenine entegrasyonunu sekillendirmesi agisindan en temel uluslararast hukuk belgelerinden biridir.
Bu Antlasma Tiirkiye Cumhuriyeti’nin kurucu belgelerinden biri olarak, Anayasa Mahkemesi’nin norm denetimi
siireglerinde kimi zaman dikkate alinan ve hukuki ¢ercevenin belirlenmesinde 6nemli rol oynayan bir referans noktasi

olmustur.

Anayasa Mahkemesi’nin Lozan Baris Antlasmasi baglaminda gerceklestirdigi degerlendirmelere ge¢meden
evvel, Mahkeme’nin kararlarindan bu antlagmaya bakisina iliskin genel ¢ikarimlarda bulunmak yerinde olacaktir.
Anayasa Mahkemesi kararlarinin genelinden Lozan Baris Antlagmasi'nin, tarihsel bir doniim noktasi olarak ele
alindigini s6ylemek miimkiindiir. Bu baglamda kararlarda Tiirkiye'nin yeni kurulmus bir cuamhuriyet olarak uluslararasi
alanda taninmasinda hayati bir rol oynadigi ve Tirkiye'nin bagimsizliginin ve egemenliginin bir gdstergesi oldugu
goriisiinde oldugu ¢ikarsanabilir. Bu zaman zaman Antlasma’nin bir kurucu belge niteligi tasidigi ve bu anlamda Tiirk
hukukunun ayricalikli bir parcasi oldugu goriisiiniin ifade edilmesiyle, kimi zamansa Tiirkiye Cumhuriyeti’nin diinya
milletler ailesine bagimsiz bir devlet olarak kabuliiniin uluslararasi belgesi niteliginde oldugunun ifade edilmesiyle

tezahir eder.

Mahkeme her ne kadar Antlagsma’y1 kurucu belgelerden biri olarak goriiyor olsa da, bir devletin esas kurucu
belgesi niteligi tagiyan anayasa diizeyinde gérmemis, ayrica bir 6l¢ii norm olarak mahiyetinde addetmemistir. Bu
baglamda norm denetimine iliskin kararlarinda Mahkeme’nin salt Lozan Antlasmasi’na aykir1 oldugu gerekgesiyle
higbir normu iptal etmedigi sdylenilmelidir. Bunun yani sira Mahkeme Antlagma’nin Anayasa’nin 90. maddesi uyarinca
kanun hiikmiinde oldugunu ve i¢ hukuka bu sekilde dahil edilerek uygulandigini/uygulanmasi gerektigini kabul
etmektedir.

Mahkeme’nin norm denetimine iliskin kararlarina yakindan bakildiginda bazi davalar bakimindan, Lozan
Antlagmasi’nin yiirlirliige girisi, denetlenen kanun hiikmiiniin siire yoniinden uygulanmasi ve muhataplar1 baglaminda
onemli bir doniim noktas1 olarak kabul etmistir. Mahkeme 6rnegin E.1963/41, K.1963/9 sayili kararinda Antlagma’nin
yiirlirliige girmesinden once firari veya miitegayyip duruma diisen kisilerin mallarinin miilkiyetinin, dosyalarinda o
tarihte alinmis bir el koyma karar1 olsun veya olmasin, meri mevzuat uyarinca hazineye gegtigi belirtilmistir. Ancak
Antlagmanin yiiriirliige girmesinden sonra firari veya miitegayyip olanlar hakkinda ise emvali metrike kanunlarinin

uygulanamayacag ifade edilmistir.

"Dr. Ogr. Uyesi. Bursa Uludag Universitesi Hukuk Fakiiltesi Kamu Hukuku Boliimii Anayasa Hukuku Anabilim Dali Ogretim
Uyesi. E-posta adresi: stasdogen@uludag.edu.tr. ORCID: 0000-0002-8613-1559
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Antlasma, sagladigi tarihsel ve siyasi perspektifi baglaminda da Mahkeme’nin degerlendirmelerinde kullandig1
bir belge olmustur. Mahkeme’nin E.1984/14, K.1985/7 sayili kararinda Kararda Lozan Antlagsmasi ile yabancilarin miilk
edinme hakki konusunda getirilen ahdi miitekabiliyet ilkesi bir taviz olarak nitelendirilmis, bu tavizin, milli birlik ve
beraberligin korunmasi, sosyal ve kiiltiirel hassasiyetler ve yabanci unsurlarin kontrolsiiz sekilde topraklara sahip
olmasinin 6niine gegmek gibi gerekcelerle verildigi ifade edilmistir. Bu kararda Anayasa Mahkemesi, dava konusu
norma bu perspektiften yaklagarak, yani Antlasma ve sonrasindaki siireci siyasi ve tarihi yonleriyle, ayni zamanda hukuk
politikamiza etkileriyle birlikte degerlendirerek kararin1 gerekcelendirmektedir. Lozan Barig Antlasmasi’nin tarihsel ve
siyasi perspektifi yoniinden degerlendirmeye konu oldugu baska bir karar ise E.1986/18, K.1986/24 sayil1 karardir. Bu
kararda, Lozan Barig Antlagsmasi'na dogrudan bir atifta bulunulmamis olsa da kararin gerek¢esinde yabancilarin
Tiirkiye'de taginmaz mal edinmelerinin tarihsel ve hukuki arka plani konusu agiklanirken, Lozan Barig Antlagmasi’nin
Tiirkiye nin uluslararasi alanda bagimsizliginin géstergesi oldugu vurgulanmis, ardindan da Antlasma’ya ekli ikAmet ve
Selahiyeti Adliyeye Dair Mukavelename’de yabancilarin iilkede miilk edinmeleri konusunda miitekabiliyet sarti
Ongoriildiigli belirtilerek, bu esasin hem antlagmalar hukuku hem de mevzuat hukuku agisindan Tiirk yabancilar

hukukunun genel ilkelerinden biri haline geldigi vurgulanmistir.

Mahkeme bir¢ok kararinda Antlasma’nin hiikiimlerine, iptali istenen hiikkmiin hukuka uygunlugunu géstermek
adina atif yapmistir. Mahkeme, 5737 sayili Vakiflar Kanunu’nun ¢esitli maddelerinin Anayasanin farkli maddeleriyle
birlikte Lozan Barig Antlasmasi’na ve dolayisiyla Anayasa’nin 90. maddesine aykiriligi sebebiyle iptali istemini karara
bagladig1 E.2008/22, K.2010/82 sayili kararinda dava dilek¢esindeki bu iddiay1 yerinde gérmemis, bu sebeple iptali
istenen 12. madde hiikmiiniin vakiflarin mal edinme hakkinin, Anayasa'nin 35. maddesinde giivence altina alinan
miilkiyet hakkinin bir sonucu oldugunu, ayni zamanda iddia edildigi lizere Antlagma ile 6zel bir statii kazandirilan
azinlik vakiflarina diger vakiflardan farkli veya ayricalikli bir hak taninmadigini kabul etmistir. Bu baglamda
Mahkemenin iptali istenen hitkmiin hukuka uygunluguna iliskin yaptig1 degerlendirmede Antlagsma hiikiimlerine atif
yapilmistir. E.2012/65, K.2012/128 sayili Kararinda ise Mahkeme, iptali istenen hiikmiin Anayasa’ya uygunlugunu
benzer sekilde Antlasma’nin azinliklarn egitim ve din hiirriyetlerini giivence altina alan 40.-43. maddelerinin,
Tiirkiye'de din egitimi ve 6gretimi alaninda diger dinlerin mensuplarina yonelik bir ayrimcilik yapilmadigim gosterdigi
sonucuna varmis; iptali istenen Kur'an-1 Kerim ve Hz. Muhammed’in hayatinin segmeli ders olarak okutulmasina iliskin

kanun hiikkmiiniin Anayasa’ya uygunlugunu bu baglamda degerlendirmistir.

Bu ¢alismayla, Lozan Barig Antlagsmasi’nin Anayasa Mahkemesi kararlarinda ne baglamda ele alindigini analiz
edilmisti. Mahkeme’nin norm denetimi kararlarinda Antlagma, Tiirkiye’nin egemenlik haklarin1 ve azinliklarin
korunmasini saglayan kurucu bir belge olarak gesitli sekillerde ele alinmistir. Mahkeme, Lozan Barig Antlasmasi’ni
norm denetiminde bagimsiz bir 6l¢ii norm olarak kabul etmemekte Anayasa’nin 90. maddesi uyarinca kanun hitkkmiinde

oldugu kanaatini tasimaktadir. Antlasma’nin &zellikle milkiyet haklari, azinliklarin haklar1 ve uluslararasi
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yukiimliliikler baglaminda Tiirk hukuk sistemine olan tarihsel ve hukuki etkisi, Anayasa Mahkemesi’'nin c¢alisma
kapsaminda bahsettigimiz kararlarinda goriilmektedir. Bu baglamda, en temelde Lozan Baris Antlasmasi’nin bu
kararlardaki konumu, en azindan norm denetimi siire¢lerinde Tiirkiye’nin uluslararasi hukuk diizenine anayasal diizeyde

bagliliginin gdstergesi olarak kabul edilebilir.

Anahtar kelimeler: Anayasa Mahkemesi, norm denetimi, Lozan Baris Antlagsmasi, azinlik haklari, laiklik

The Effects Of Lausanne Peace Treaty On Constitutionality Judicial Review Decisions Of The Turkish
Constitutional Court

The Lausanne Peace Treaty is one of the most fundamental international law documents in terms of determining
the borders of the Republic of Turkey, consolidating its independence and shaping its integration into the international
legal order. As one of the founding documents of the Republic of Turkey, this Treaty has been a reference point that is
sometimes taken into consideration in the judicial review processes of the Constitutional Court and plays an important

role in determining the legal framework.

Before moving on to the evaluations of the Constitutional Court in the context of the Lausanne Peace Treaty, it
would be appropriate to draw general conclusions about the Court's view of this Treaty from its decisions. It is possible
to say that the Lausanne Peace Treaty is considered as a historical turning point in the decisions of the Constitutional
Court. In this context, it can be inferred from the decisions that it played a vital role in the international recognition of
Turkey as a newly established republic and that it is an indicator of Turkey's independence and sovereignty. This is
sometimes manifested in the expression of the view that the Treaty is a founding document and, as such, a privileged
part of Turkish law, and sometimes in the expression of the view that it is an international document of the admission of

the Republic of Turkey as an independent state into the world family of nations.

Although the Court considers the Treaty as one of the founding documents, it has not considered it at the level
of the constitution, which is the main founding document of a state, and has not considered it as a norm of measurement.?
In this context, it should be said that the Court has not annulled any norm in its decisions on judicial review solely on
the grounds that it is contrary to the Treaty of Lausanne. In addition, the Court recognizes that the Treaty has the force
of law pursuant to Article 90 of the Constitution and that it is/should be incorporated into domestic law and implemented

as such.
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A close look at the Court's decisions reveals that in some cases, the entry into force of the Treaty of Lausanne
was considered as an important turning point in terms of the application of the provision of the law under review in
terms of duration and its addressees. For example, in its decision numbered E.1963/41, K.1963/9, the Court stated that
before the entry into force of the Treaty, the ownership of the property of persons who were fugitives or absconders
passed to the treasury in accordance with the legislation in force, whether or not there was a confiscation decision in
their files at that time. However, it was stated that the laws on property of those who became fugitives or absconders

after the entry into force of the Treaty could not be applied.

The Treaty has also been a document used by the Court in its evaluations in the context of the historical and
political perspective it provides. In the Court's decision numbered E.1984/14, K.1985/7, the principle of covenant
reciprocity introduced by the Treaty of Lausanne regarding the right of foreigners to acquire property was characterized
as a concession, and it was stated that this concession was made for reasons such as the protection of national unity and
solidarity, social and cultural sensitivities and the prevention of uncontrolled ownership of lands by foreign elements.
In this judgment, the Constitutional Court justifies its decision by approaching the norm subject to the case from this
perspective, that is, by evaluating the Treaty and its aftermath with its political and historical aspects, as well as its
effects on our legal policy. Another decision in which the Lausanne Peace Treaty is subject to evaluation in terms of its
historical and political perspective is Decision No. E.1986/18, K.1986/24. Although there is no direct reference to the
Lausanne Peace Treaty in this decision, in the justification of the decision, while explaining the historical and legal
background of the acquisition of immovable property by foreigners in Turkey, it is emphasized that the Lausanne Peace
Treaty is an indicator of Turkey's independence in the international arena, The Court then stated that the Treaty on
Residence and Selahiyeti Adliyeye (Residence and Seldhiyeti Adliyeye) annexed to the Treaty stipulates the condition
of reciprocity for foreigners to acquire property in the country, and emphasized that this principle has become one of

the general principles of Turkish foreigners' law in terms of both treaty law and legislative law.

In many of its judgments, the Court has referred to the provisions of the Treaty in order to demonstrate the
legality of the provision sought to be annulled. In E.2008/22, K.2010, the Court decided on the annulment of various
articles of the Law No. 5737 on Foundations on the grounds that they are contrary to the Lausanne Peace Treaty together
with different articles of the Constitution and therefore contrary to Article 90 of the Constitution. In its Decision No.
/82, the Court did not find this allegation in the lawsuit petition to be appropriate and therefore accepted that the right
of foundations to acquire property under Article 12 of the Constitution is a consequence of the right to property
guaranteed under Article 35 of the Constitution, and that minority foundations, which were granted a special status by
the Treaty, were not granted a different or privileged right from other foundations, as claimed. In this context, the Court
referred to the provisions of the Treaty in its assessment of the constitutionality of the annulled provision. In its Decision

No. E.2012/65, K.2012/128, the Court similarly concluded that Articles 40-43 of the Treaty, which guarantee the
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freedom of education and religion of minorities, show that there is no discrimination against the members of other
religions in the field of religious education and training in Turkey; and in this context, the Court evaluated the
constitutionality of the provision of the law on the teaching of the Holy Quran and the life of the Prophet Muhammad

as elective courses.

This study analyzes the context in which the Lausanne Peace Treaty is addressed in the Constitutional Court's
decisions. In the Court's norm-checking decisions, the Treaty is treated in various ways as a founding document that
ensures Turkey's sovereign rights and the protection of minorities. The Court does not accept the Lausanne Peace Treaty
as an independent norm in judicial review and considers it to have the force of law in accordance with Article 90 of the
Constitution. The historical and legal impact of the Treaty on the Turkish legal system, especially in the context of
property rights, the rights of minorities and international obligations, can be seen in the decisions of the Constitutional
Court mentioned in this study. In this context, the position of the Lausanne Peace Treaty in these decisions can be
considered as an indicator of Turkey's constitutional commitment to the international legal order, at least in judicial

review processes.

Key words: Constitutional Court, judicial review, Lausanne Peace Treaty, minority rights, secularism
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Ogr. Gor. Durulcan SELCUK - Baskent Universitesi Hukuk Fakiiltesi
Lozan Baris Goriismeleri ve Halifeligin Tlgasi: 100 Y1l Sonra Bir Bakis®

2024 yil1 hem 24 Temmuz 1923 tarihinde imzalanan Lozan Baris Antlasmasi’nin, hem de 3 Mart 1924’te kabul
edilen 431 Sayili Hilafetin ilgasina ve Hanedan1 Osmaninin Tiirkiye Cumhuriyeti Memaliki Haricine Cikarilmasina
Dair Kanun ile halifeligin ilgasinin 100. yilidir. Tiirk Devrimi igerisindeki bu iki olay ayr1 ayr1 Tiirkiye Cumhuriyeti’nin
kurulusu agisindan olduk¢a 6nemli kilometre taslaridir. Ayrica s6z konusu gelismeler, birbirleriyle dogrudan bir baglanti

da icermektedirler.

Yeni Tiirk devletinin kurucu iktidari, 6ziinde devlet yonetimiyle ilgili kurumlar olan ve o giine kadar birbirinden
ayr1 disiliniilemeyen saltanat ve hilafeti birbirinden ayirarak saltanati kaldirmig; yiizyillardir konumunu korumus olan
halifelik makami, Lozan goriigmelerine gidisin hemen Oncesi siyasal iktidarsizlastirilmistir. Halifelik makaminin
kaldirilmasi i¢in ise Lozan Barig Antlagmasi’nin imzalanmasi ve sonrasindaki gelismeler beklenilmistir. Dolayisiyla,
Tiirkiye Cumhuriyeti’nin uluslararasi alanda taninmasini sagladigi i¢in kurucu antlagma olarak degerlendirilen Lozan
Barig Antlagsmasi’nin miizakerelerine katilan Tiirk heyeti saltanatsiz, ama halifeli bir “Tirkiye Devleti”ni temsilen

Lozan’a gitmistir.

Lozan barig goriismeleri, sadece Antlasma metninde yer alan konular bakimindan degil, konferansa katilimci
heyetlerin miizakerelerde {izerinde durduklar1 konular itibariyle de 6nem tagimaktadir. Bu bakimdan, Lozan, sadece
hukuki bir antlasma metni olarak degerlendirilemez. Zira, yeni kurulan Tiirk Devleti agisindan ¢ok 6nemli konular ve
Osmanli Devleti’nden devralinan sorunlar baris goriismelerinde dogrudan veya dolayh sekilde giindeme gelmistir. Bu
baglamda, Antlagsma metninde dogrudan dogruya yer almamis olmasina ragmen, miizakere edilen konularla ilgili oldugu

Olciide hilafet konusu da Lozan baris goriismelerinde konusulmustur.

Hilafet, Lozan’daki gériismelerde {i¢ konu bakimidan konusulmustur. Bunlar; kutsal emanetler, patrikhane

sorunu ve halifenin dini yetkilerinin Tiirkiye disinda gegerli olup olmamasi konularidir.

Lozan Konferansi’nda, Miittefik Devletler, I. Diinya Savas1 doneminde Medine Miidafaasi’nda Fahrettin
Pasa’nin olas1 bir yagmaya kars1 Istanbul’a naklettirdigi Hz. Peygamber’in mezarindaki kutsal emanetlerin yerine
iadesini istemislerdir. Iste halifelik bu konu goriisiiliirken Tiirk heyetinin dayanag1 olmustur. Ismet Pasa tarafindan séz
konusu esyanin hukuk agisindan halifenin miilkiyetinde oldugu belirtilerek; tasidiklar1 dini anlam ve deger sebebiyle

siyasi antlagmaya konu olamayacaklar1 vurgulanmistir.

9 Bagkent Universitesi Hukuk Fakiiltesi Kamu Hukuku Boliimii Hukuk Tarihi Anabilim Dali Ogretim Gérevlisi; Ankara Universitesi
Sosyal Bilimler Enstitiisii Kamu Hukuku Anabilim Dali Doktora Ogrencisi; ORCID: https://orcid.org/0000-0003-4845-5496;
durulcanselcuk@baskent.edu.tr.
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Konferans sirasinda halifeligin giindeme girdigi bir diger konu, patrikhane sorunudur. Patrikhanenin dini
ayricaliklarinin yaninda siyasi ayricaliklarinin da oldugu tezine karsilik, Tiirk heyeti, yeni Tiirk Devleti’nde halifelik ile
devletin birbirinden ayrildiginin; bdylece tiim azinlik cemaatlerinin sadece ruhani bir sifat hak ve ayricaligindan

yararlanabilecegi tezini savunmustur.

Halifeligin Konferansta konusuldugu son konu, halifenin dini yetkilerinin Tiirkiye disinda gegerli olup olmadig1
meselesi olup; diger iki konuya oranla halifenin hukukunun giindeme geldigi esas konudur. Ayrica Antlasma’nin 27.
maddesinin son fikrastyla beraber degerlendirildiginde, bu konunun 6nemi daha da artmaktadir. Zira, Tiirkiye, Lozan
Baris Antlagmasi’nin 17. maddesiyle Misir ve Sudan {izerindeki tiim haklardan vazgee¢mis; 22. maddesiyle de
Trablusgarp iizerindeki tiim hak ve imtiyazlar ilga ettigini beyan etmistir. Bu maddelere ek olarak 27. maddeyle de
Tiirkiye’nin Tiirkiye disinda Antlasmay1 imzalayan diger devletlerin egemenligi altinda ya da koruyuculugunda bulunan
topraklarin vatandaglartyla Tiirkiye’den ayrilan topraklarin vatandaslari iizerinde higbir siyasi, idari veya hukuki hak ve
yetkisinin bulunmadigi kabul edilmistir. Ne var ki, 27. maddenin son fikrast “Surasi mukarrerdir ki, memurin-i
mezhebiye-i Islamiyenin vezaif-i diniyelerine halel iras edilmis degildir.” seklinde diizenlenmistir ki, bu durum hilafet

hukuku agisindan tartigmanin kapisini aralamistir.,

Her ne kadar hilafet kisaca tizerinde durulan ti¢ konunun miizakeresi sirasinda Lozan Konferansi’nda giindeme
gelmigse de, Lozan Barig Antlagmasi ile hilafet konusunu birlikte ele almayi gerektiren son bir husus daha
bulunmaktadir. Popiiler tarih ¢aligmalarinda dile getirilen bu husus, halifelik kurumunun Lozan’da pazarlik konusu
yapildigima iliskin iddiadir. S6z konusu iddiaya dénemin onemli siyasilerinin anilarindaki ifadeler ile Ingiltere’nin

antlagsmay1 onaylama tarihinin halifeligin ilgasindan sonra olmasi dayanak gosterilmektedir.

Tebligin amaci, bir yandan Konferans goriismelerinde devletlerin hilafetle ilgili yaklagimlarini ortaya koyarken,
diger yandan hilafetin ilgas ile Antlasma’nin Ingiltere tarafindan onaylanmasi arasinda baglant1 bulundugu iddiasinin
gergekligini tartismaktir. Sonucta hilafet kurumunun ve ilgasinin uluslararasi diizeyde yarattigi etki ve sonuglar ile
konuyla ilgili stirdiiriilen tartigmalara yiizyil sonra Tiirk hukuk devrimi perspektifinden bakilarak, aralarinda iliski ya da

etkilesim bulunup bulunmadig: degerlendirilecektir.

Anahtar kelimeler: Lozan Baris Antlasmasi, Halifelik, Halifeligin ligasi, Saltanatin Kaldirimasi, Tiirk

Devrimi.
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The Peace Conference Of Lausanne And The Abolition Of The Caliphate: A Look After 100 Years

The year 2024 marks the 100th anniversary of both the Lausanne Peace Treaty signed on July 24, 1923, and the
abolition of the caliphate with the Law No. 431 on the Abolition of the Caliphate and the Expulsion of the Dynasty of
the Ottoman Empire from the Territory of the Republic of Turkey, adopted on March 3, 1924. These two events in the
Turkish Revolution are individually very important milestones in terms of the establishment of the Republic of Turkey.

Moreover, these developments have a direct connection with each other.

The founding power of the new Turkish State abolished the sultanate by separating the sultanate and the
caliphate, which were essentially institutions related to the administration of the state, and which could not be considered
separately from each other until that day; the office of the caliphate, which had maintained its position for centuries,
was rendered politically impotent just before the Lausanne negotiations. The signing of the Treaty of Lausanne and
subsequent developments were waited for the abolition of the Caliphate. Therefore, the Turkish delegation that
participated in the negotiations of the Treaty of Lausanne, which is considered as a founding treaty since it ensured the
international recognition of the Republic of Turkey, went to Lausanne representing a “State of Turkey” without a

sultanate, but with a caliphate.

The Lausanne peace negotiations are important not only in terms of the issues included in the text of the Treaty,
but also in terms of the issues that the delegations participating in the Conference emphasized during the negotiations.
In this respect, Lausanne cannot be considered only as a legal treaty text. In fact, very important issues for the newly
established Turkish State and the problems inherited from the Ottoman Empire were directly or indirectly brought up in
the peace negotiations. In this context, although it was not directly included in the text of the Treaty, the issue of the

caliphate was also discussed in the Lausanne peace negotiations to the extent that it was related to the issues negotiated.

The caliphate was discussed in the Lausanne negotiations in terms of three issues. These were the sacred relics,

the question of the patriarchate and the validity of the caliph's religious powers outside Turkey.

At the Lausanne Conference, the Allied Powers demanded the return of the holy relics in the Prophet’s tomb,
which Fahrettin Pasha had transferred to Istanbul against a possible looting during the defence of Medina during World
War I. The caliphate became the basis of the Turkish delegation while discussing this issue. Ismet Pasha stated that the
items in question were the property of the caliph in terms of law and emphasized that they could not be the subject of a

political treaty due to their religious meaning and value.

Another issue where the caliphate was on the agenda during the conference was the question of the patriarchate.

In response to the thesis that the Patriarchate had political as well as religious privileges, the Turkish delegation argued
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that the caliphate and the state were separated in the new Turkish State; thus, all minority communities could only enjoy

the rights and privileges of a spiritual title.

The last issue on which the Caliphate was discussed at the Conference was whether the caliph’s religious powers
were valid outside Turkey, and this was the main issue on which the caliph's law came to the fore more than the other
two issues. Moreover, when considered together with the last paragraph of Article 27 of the Treaty, the importance of
this issue increases even more. For, with Article 17 of the Lausanne Peace Treaty, Turkey renounced all rights over
Egypt and the Sudan, and with Article 22, Turkey declared that it abrogated all rights and privileges over Tripolitania.
In addition to these articles, with Article 27, it was recognized that Turkey had no political, administrative or legal rights
or jurisdiction over the citizens of territories other than Turkey which were under the sovereignty or protection of other
signatory states, or over the citizens of territories separated from Turkey. However, the last paragraph of Article 27 reads
as follows: “It is certain that the religious duties of the officials of the Islamic sect are not prejudiced.” This opened the

door to a debate in terms of the caliphate law.

Although the caliphate came to the agenda at the Lausanne Conference during the negotiation of the three issues
briefly discussed, there is one last issue that requires to be addressed together with the Treaty of Lausanne and the
caliphate. This issue, which has been voiced in popular history studies, is the claim that the institution of the caliphate
was negotiated at Lausanne. This claim is based on the statements in the memoirs of important politicians of the period

and the fact that the date of Britain’s ratification of the Treaty was after the abolition of the caliphate.

The aim of the paper is, on the one hand, to reveal the approaches of the states regarding the caliphate during
the Conference negotiations and, on the other hand, to discuss the reality of the claim that there was a connection
between the abolition of the caliphate and the ratification of the Treaty by Britain. Ultimately, the impact and
consequences of the institution of the caliphate and its abolition at the international level, as well as the ongoing debates
on the subject, will be examined from the perspective of the Turkish legal revolution a century later, and whether there

is a relationship or interaction between them will be evaluated.

Key Words: Treaty of Lausanne, Caliphate, Abolition of the Caliphate, Abolition of the Sultanate, Turkish

Revolution.
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UCUNCU OTURUM
Oturum Baskam: Prof. Dr. Zeynel T. KANGAL — Bursa Uludag Universitesi Hukuk Fakiiltesi
Dr. Ogr. Uyesi Tugce ISAYEV — Kurklareli Universitesi Hukuk Fakiiltesi

Yunanistan’in Tiirk Karasularimin Genisliginin Lozan Baris Antlasmasi ile 3 Mil Olarak Belirlendigine Dair
Tezinin Uluslararas1 Antlasmalar Hukuku Cergevesinde Degerlendirilmesi'®

Tiirkiye ve Yunanistan arasinda karasulariin sinirlandirilmasi sorunu yasanmaktadir. Bu sorun genel hatlari
itibariyle Yunanistan’in uluslararasi hukuk kurallar1 ile bagdasmayan iddialarindan ve 6 mil olarak uygulamakta oldugu
karasularinin genisligini 12 mile ¢ikarmaya yonelik acgiklamalarindan kaynaklanmaktadir. Bu sorun ile ilgili olarak
taraflar cesitli tezler ileri stirmektedir. Yunanistan tarafindan ileri siiriilen tezlerden biri, Tiirk karasularinin genisliginin
3 mil oldugu tezidir. Yunanistan bu tezini 4.1.1932 tarihli Anadolu Sahilleri ile Meis Adasi Arasindaki Ada ve
Adaciklarm ve Bodrum Kérfezi Karsisindaki Ada’nin Ciheti Aidiyeti Hakkinda itilafhame ve esasen Lozan Baris
Antlagmasi’nin 6. ve 12. maddelerine dayandirmaktadir. Yunanistan tarafindan ileri siiriilen teze gore Tiirk karasularinin
genigligi Lozan Baris Antlasmasi ile 3 mil olarak belirlenmistir. Tiirkiye daha sonra ¢ikardigi 476 ve 2674 Sayili
Karasular1 Kanunlan ile karasularmin genisligini 3 milin {izerinde 6 mil olarak belirlemek suretiyle Lozan Barig
Antlagsmasi’ndan dogan yiikiimliilikklerine aykir1 hareket etmistir. Bu ¢aligmanin amaci, Yunanistan’in tezini uluslararasi
antlagsmalar hukuku ve uluslararas: Antlagsmalarin yorumlanmasina iliskin kurallar ¢ergcevesinde degerlendirmektir. Bu
degerlendirme yapilirken Uluslararast Hukuk Komisyonu’nun uluslararasi antlagsmalar ile ilgili uluslararasi o6rf adet
hukuku kurallarin1 kodifiye etme calismalarinin sonucu olarak ortaya ¢ikan 1969 Viyana Antlagmalar Hukuku
Sozlesmesi’nin uluslararasi antlagmalarin yorumlanmasi ile ilgili hiikiimleri esas alinacaktir. 1969 Viyana Antlagmalar
Hukuku S6zlesmesi’nin uluslararasi antlagsmalarin yorumlanmasina iligkin hiikiimleri 31. ve 33. maddeleri arasinda yer
almaktadir. Bu hiikiimler genel hatlar itibariyle uluslararasi antlasmalarin biitiinii dikkate alinarak, konu ve amaglarina
uygun olarak diizenlemelerine verilebilecek olagan anlama uygun sekilde, iyi niyetle ve amaglari dogrultusunda
yorumlanmasini gerektirmektedir. Temel yorum kurallar1 baglaminda yapilan yorumun ortaya acik olmayan ya da
mantiksiz bir anlam ¢ikarmasi durumunda ise tamamlayici yorum kurallar olarak uluslararasi antlagmalar ile ilgili
hazirlik c¢alismalar1 ve uluslararasi antlagmalarin yapilma kosullarina basvurulmasi miimkiindiir. 1969 Viyana
Antlagmalar Hukuku S6zlesmesi’nin uluslararasi antlasmalarin yorumlanmasi ile ilgili hiikiimleri baglaminda yapilan
degerlendirme ile varilan sonuca gore, Yunanistan’in tezi kabul edilebilir degildir. Lozan Barig Antlasmasi’nin 6. ve 12.
maddelerinin amaci Tiirk karasularinin genisligini belirlemek degildir. Baska bir ifade ile, bu diizenlemeler Tiirk
karasularinin genisligini 3 mil ile sinirlandirmamaktadir. Cilink{i, bu diizenlemelerin amaci Tiirk karasularinin genisligini
belirlemek degil, cesitli ada ve adaciklarin aidiyeti sorununu ¢6zmektir. Nehir ya da irmagin sinirlandirmaya etkileri
hususunda diizenlemeler getiren 6. madde, son fikrasinda Lozan Barig Antlagmasi ile aksi dngoriilmedik¢e deniz

siirlarinin kiyidan itibaren en fazla 3 millik mesafe icinde kalan ada ve adaciklar kapsayacagimi belirtmektedir. Ege

10 Tugge ISAYEV, Dr. Ogr. Uyesi, ORCID: 0000-0001-8137-3981, tugceisayev@klu.edu.tr.
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Denizi’nde bulunan adalar ile ilgili diizenlemeler getiren 12. madde, Asya kiyisindan itibaren 3 millik mesafede yer alan
adalarin Lozan Baris Antlagmasi ile aksi 6ngoriilmedikge Tiirkiye nin egemenliginde olacagini ortaya koymaktir. Lozan
Baris Antlagmasi’nin biitiiniinii dikkate alan, Lozan Baris Antlagmasi’nin konu ve amaglarina uygun olarak
diizenlemelerine verilebilecek olagan anlama uygun, iyi niyetli ve Lozan Baris Antlagmasi’nin amaglar1 dogrultusunda
yapilan yorum Yunanistan’in tezinin kabul edilemez oldugunu ortaya koymaktadir. Bu ¢ercevede, Yunanistan’in ileri
stirdiigii lizere Tiirkiye karasularina iligkin 476 ve 2674 Sayili Karasular1 Kanunlari ile Tiirk karasulariin genisligini
kural olarak 6 mil belirlemek suretiyle Lozan Baris Antlagsmasi’ndan dogan yiikiimliiliiklerine aykir1 herhangi bir hareket

gergeklestirmemistir.

Anahtar Kelimeler: Tiirkiye ve Yunanistan’in Karasularinin Sinirlandirilmast Sorunu, Tiirk Karasularinin
Genisligi, Lozan Barig Antlagmasi, 1969 Viyana Antlagsmalar Hukuku Sozlesmesi, Uluslararasi Antlagsmalarin

Yorumlanmasi.

Evaluation of Greece’s Thesis Regarding the Determination of Turkish Territorial Waters as 3 Miles in the
Lausanne Peace Treaty Within the Framework of International Treaty Law!!

There is an ongoing issue between Turkey and Greece concerning the delimitation of their territorial waters.
This problem primarily stems from Greece’s claims, which are inconsistent with international legal norms, and its
intentions to extend the breadth of its territorial waters from the currently applied 6 miles to 12 miles. In relation to this
dispute, both parties have put forward various arguments. One of the arguments presented by Greece is that Turkish
territorial waters are limited to 3 miles. Greece bases this thesis largely on Articles 6 and 12 of the Lausanne Peace
Treaty. According to Greece’s argument, the breadth of Turkish territorial waters was determined as 3 miles in the
Lausanne Peace Treaty. Turkey, by later enacting the Territorial Waters Laws No. 476 and No. 2674 and expanding its
territorial waters beyond 3 miles to 6 miles, is claimed to have acted in violation of its international obligations arising
from the Lausanne Peace Treaty. The aim of this study is to evaluate Greece’s thesis within the framework of
international treaty law and the rules governing the interpretation of international treaties. This evaluation will primarily
be based on the provisions of the 1969 Vienna Convention on the Law of Treaties, particularly those concerning treaty
interpretation. The relevant provisions of the 1969 Vienna Convention on the Law of Treaties are found between Articles
31 and 33. These provisions generally require that international treaties be interpreted in good faith and for their
purposes, taking into account the whole of the international treaties, in accordance with the usual meaning that can be
given to their regulations in accordance with their subject and purposes. When the basic rules of interpretation lead to

an ambiguous or unreasonable meaning, it is possible to resort to supplementary means of interpretation, such as the
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preparatory work and the circumstances surrounding the conclusion of the treaty. Based on the analysis conducted in
the context of the 1969 Vienna Convention’s rules on treaty interpretation, Greece’s thesis is not considered acceptable.
The purpose of Articles 6 and 12 of the Lausanne Peace Treaty is not to determine the breadth of Turkish territorial
waters. In other words, these provisions do not limit the breadth of Turkish territorial waters to 3 miles. The purpose of
these provisions is not to define the breadth of Turkish territorial waters but to resolve the issue of the sovereignty of
various islands and islets. Article 6, which addresses the impact of rivers and streams on boundaries, stipulates that,
unless otherwise provided by the Lausanne Peace Treaty, sea boundaries will include islands and islets within a distance
of up to 3 miles from the coast. Article 12, which pertains to islands in the Aegean Sea, specifies that islands located
within 3 miles of the Asian coast will fall under Turkey's sovereignty, unless otherwise provided by the Lausanne Peace
Treaty. An interpretation of the Lausanne Peace Treaty, considering its entirety and in alignment with its subject and
objectives, requires a good faith approach and reflects its intended goals, clearly demonstrating that Greece's thesis is
unacceptable. Within this framework, Turkey's enactment of the Territorial Waters Laws No. 476 and No. 2674, which
set the territorial waters’ breadth to 6 miles, does not constitute any violation of its international obligations arising from

the Lausanne Peace Treaty, as argued by Greece.

Keywords: Turkey and Greece Territorial Waters Delimitation Issue, Turkish Territorial Waters Breadth,

Lausanne Peace Treaty, 1969 Vienna Convention on the Law of Treaties, Interpretation of International Treaties.
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Dr. Ogr. Uyesi Giilsiim KAYA — Bursa Uludag Universitesi Hukuk Fakiiltesi
Uluslararasi Antlasmalarin Uciincii Devletlere Etkileri Yoniinden Lozan Antlasmasi’min Kapitiilasyonlar ve

Tiirk Bogazlariyla flgili Diizenlemeleri'?

Modern uluslararasi hukukun ve hatta modern devletin dogusu olarak kabul edilen Westfalya Baris1 temelde iki
baris Antlagmasindan olusmustur. Bu durum uluslararasi hukukun gelisiminde devletler arasinda barisi tesis eden
Antlagmalarin 6nemli bir yere sahip olmasini temsil eder niteliktedir. Uluslararasi hukukun tarihi gelisiminde merkezi
bir yeri olan barig Antlagsmalar1 devletler arasindaki iliskilerin tesisi, savas halinin sona erdirilmesi, yeni devletlerin
uluslararas1 alanda taninmasi, tazminatlarin 6denmesi gibi hususlardaki diizenlemeleriyle temelde devletler arasinda
sonuclar doguran hiikiimler icerse de 6zellikle sinirlarin degistigi hallerde ortaya ¢ikan vatandaslik ve azinliklar gibi

konularda da diizenlemeler getirebildiginden bireylerin ve birey gruplarinin hukuki durumuna da etki etmistir.

Barig Antlagsmalar1 esasen “antlagsma” niteliginde olduklarindan uluslararasi antlagmalar hukukunun alani
icindedir. Dolayisiyla 6zellikle antlagmalara taraf olma kapasitesi yoniinden baris antlasmalarinin taraflari 6nem arz
eder. Uluslararasi alanda savasin yasaklanmasiyla birlikte baris antlagmalarinin goriilme sikliginda 6nemli bir diisiis olsa
da baris diizenlemelerinin hem bir antlagma (treaty) hem de anlagsma (agreement) goriiniimiinde ortaya ¢ikabildigi ve
bununla devlet olmayan birimlerin de barig anlagmalarinin tarafi olmasinin saglandig: ifade edilir. Lozan Barig
Antlagsmasi’nin taraflar1 arasinda Tiirkiye ve temsilcisi olarak da Tirkiye Biiylik Millet Meclisi bulunmaktadir. Bu
yoniiyle antlasma hem devletler arasinda onlarin bagimsizlik ve egemenliklerine saygiya dayanan iligkiler kurulmasina
giris kisminda atifta bulunur hem de ilgili iilkede kurulu devlet ve/veya onun temsilcisi hiikimet yoniinden taraf

devletlerin bir tanimada bulunduklarini ortaya koyar.

Barig antlasmalariin 6ne ¢ikan sonuglari arasinda uluslararasi toplumun kisileri yoniinden etkilerinin yani sira
igcerigindeki bazi hiikiimlerin taraflarini asan bir uygulama amaciyla tasarlanmis olabilmesi yer alir. Bu nedenle baris
Antlagsmalar1 genelinde yaygin olmakla birlikte Lozan Antlasmasi 6zelinde de gegerli olan bir husus bu tiir Antlasmalarin
tiglincii devletler bakimindan da sonug¢ dogurabilmesidir. Lozan Antlagmasi taraflar1 sinirli sayida bir antlasma olsa da
ozellikle kapitiilasyonlar ve Tiirk Bogazlar1 konularindaki diizenlemelerinin, taraf olmayan devletler bakimindan bazi
haklar ve yiikiimliliikler de dogurabilecek nitelikte olup olmadigi diizenlemelerin igerigi ile Antlagma’nin

imzalanmasindan 6nceki ve goriismeler ¢ercevesindeki gelismelerle degerlendirilebilecektir.

Uluslararas1 antlagsmalarin tiglincii devletler bakimindan hak ve yiikiimliilik dogurmasi haline 1969 Viyana
Antlagmalar Hukuku S6zlesmesi’nin 34 ve devami maddelerinde yer verilmistir. Bunlara gore bir uluslararas1 antlagma

r1zas1 olmayan bir iigiincli devlet i¢in hak veya yiikiimliilik dogurmayacaktir. Doktrinde kisaca pacta tertiis olarak da

2 Doktor Ogretim Uyesi, Bursa Uludag Universitesi Hukuk Fakiiltesi, Milletlerarasi Hukuk Anabilim Dali. E-posta:
kaya.gulsum(@gmail.com ORCID: 0000-0003-3901-0540
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atifta bulunulan kural aslinda 1969 S6zlesmesiyle getirilen bir kural olmayip Roma hukukunun bilinen bir ilkesi olarak

uygulanagelmistir.

Lozan Baris Antlagsmasi’nin sonuglart itibariyla esasen kapitiilasyonlar ve Tiirk bogazlariyla ilgili
diizenlemelerinin ti¢lincli devletler icin yiikiimliiliik getirip getirmedigi tartisilabilecektir. Zira metinde yer alan
kapitiilasyonlarla ilgili madde taraf devletler i¢in gegerli bir diizenleme olarak formiile edilse de literatiirde bunun tiim
kapitiilasyonlar bakimindan siipheye yer birakmayan bir kaldirma teyidi oldugu goriisii mevcuttur. Yine Tiirk
bogazlarina iligkin olarak Antlasmaya ek bir sdzlesme imzalanmis ve bununla Tiirk bogazlarindan gecisle ve
askersizlestirmeyle ilgili bazi kurallar kabul edilmistir. Calismanin ilk kisminda uluslararasi Antlagsmalarla tiglincii
devletlere yiikiimliiliik getirilmesi hallerine iliskin aciklamalar yapilacaktir. Ikinci kisminda ise Lozan Antlasmasi’nin
28. maddesiyle kaldirilan kapitiilasyonlarin ve Lozan Antlasmasi ile Tiirk B-bogazlarina dair S6zlesme’de yer alan bazi

kurallarin {iglincii devletler i¢in yiikiimliiliik getiren diizenlemeler olup olmadig1 degerlendirilecektir.

Anahtar Sézciikler: Lozan Baris Antlasmasi, Uciincii Devletlere Etki Eden Antlagmalar, Kapitiilasyonlar, Tiirk

Bogazlari, Pacta Tertiis Kurali

The Provisions Of The Treaty Of Lausanne On Capitulations And Turkish Straits In Terms Of The Effects Of
International Treaties On Third States

The Peace of Westphalia, which is regarded as the birth of modern international law and even of the modern
state, consisted essentially of two peace treaties. This situation illustrates the fact that peace treaties between states
occupy an important place in the development of international law. Although peace treaties, which have a central place
in the historical development of international law, fundamentally contain provisions that have consequences between
states, such as the establishment of relations between states, the end of the state of war, international recognition of new
states and the payment of reparations. They have also affected the legal status of individuals and groups of individuals,

as they can regulate issues such as citizenship and minorities, which arise especially in cases where borders change.

Since peace treaties are formed as treaties, they fall within the scope of international law of treaties. Therefore,
parties to peace treaties are particularly important in terms of their capacity to become parties to treaties in general.
Although there has been a significant decline in the frequency of peace treaties in the international arena with prohibition
of war, it is noted that peace settlements can take the form of both a treaty and an agreement, which allows non-state
entities to become parties. The parties to the Lausanne Peace Treaty include Tiirkiye and the Grand National Assembly
of Tiirkiye as its representative. As such, the preamble of the treaty refers to the establishment of relations between states
based on respect for their independence and sovereignty, and also remarks that the parties recognise the state and/or its

representative government.
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Among the most important consequences of peace treaties are their effects on the members of the international
community, as well as the fact that some of their provisions may be designed to apply beyond the parties. For this reason,
a common feature of peace treaties in general, and of the Treaty of Lausanne in particular, is that such treaties may also
have consequences for third states. Although the Treaty of Lausanne is a treaty with a limited number of parties, its
provisions relating to capitulations and the Turkish Straits, are capable of providing for certain rights and obligations
for non-parties. This situation can be assessed on the basis of the content of the provisions and the developments prior

to the acceptance of the treaty and in the course of the negotiations.

Treaties providing for rights and obligations for third states is governed in the articles 34 et seq. of the Vienna
Convention on the Law of Treaties. According to these articles, an international treaty does not provide for rights or
obligations for a third State without its consent. This rule, also known as pacta tertiis, is not actually a rule introduced

by the 1969 Convention, but a well-known principle of Roman law.

With regard to the consequences of the Treaty of Lausanne, it can be discussed whether the provisions about
capitulations and the Turkish Straits provide for obligations for third states. Although the article about capitulations in
the Treaty of Lausanne is formed as it is valid for the state parties only, there is a view in the literature that this is a
confirmation of the abolition, which leaves no room for doubt with regard to all capitulations. Also, an additional
convention to the Lausanne Treaty was signed concerning the Turkish Straits and some rules about the passage through
the Turkish Straits and demilitarization were accepted. In the first part of the paper, the conditions in which international
treaties provide for rights and obligations for third states will be examined. In the second part, it will be assessed whether
the capitulations abolished by article 28 of the Treaty of Lausanne and some rules in the Treaty of Lausanne and the

Convention on the Turkish Straits are providing for obligations for third States.

Keywords: Peace Treaty-Lausanne, Treaties providing for obligations for third states, Capitulations, Turkish

Straits, Pacta Tertiis Rule
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Ars. Gor. Dr. Habip UNYILMAZ — Bursa Uludag Universitesi Hukuk Fakiiltesi

Lozan Diizeni ve Uluslararasi Siirekli Adalet Divaninin flgili Damisma Gériisleri®

Lozan Baris Antlagmasi ve Tiirkiye ile Yunanistan arasinda Lozan Antlasmasi’na ek olarak veya onu
tamamlamak iizere yapilan Antlasmalarin yorumlanmasi tizerine Uluslararasi Siirekli Adalet Divan1 (USAD) tarafindan
iic tane danisma goriisii verilmistir. Biitiinii itibartyla bakildiginda ii¢ danigma goriisiiniin de Lozan’da kurulan barig
diizeni iizerine oldugu goriiliir. Bunlardan kronolojik olarak ilki Subat 1925 tarihli Tiirk-Yunan niifus miibadelesine
iliskin olup, “Etabli Damigma Goriisii” olarak da bilinmekte ve ilgili sézlesmenin kapsamina girecek kisilerin
belirlenmesinde dikkate aliacak dlgiitiin agiga ¢ikarilmasim konu edinmektedir.** Yunanistan’in savinin kabul gordiigii
bu danigma goriisiinii dogrudan Lozan Antlagmasi’nin yorumlanmasini igeren 21 Kasim 1925 tarihli danisma goriisii
takip etmistir. Musul Danigsma Goriisii olarak da anilan “Lozan Antlagmasi’nin 2. Maddesinin 3. Fikrasinin
Yorumlanmasi Danisma Goriisii”nde’® Divan, Tiirkiye nin biiyiik 6nem atfettigi Irak sinirinin belirlenmesinde Milletler
Cemiyeti’'nin yetkisine dair usuli bir belirleme yapmis ve Tiirkiye’nin tezlerinin aksine goriis bildirmistir. Nihayet 28
Agustos 1928 tarihli danigma goriisi ise yine Tiirk ve Yunan niifus miibadelesinde ilgili isleri yiiriitmek konusunda
gorevlendirilen komisyonun yetkilerine iliskindir.*® Bu gériisiinde ise Divan’in Tiirk tezlerini yakin bir goriis bildirdigi

gorilmektedir.

Bu tebligde dnce sayilan li¢ danisma goriisiine dair gerekli agiklamalar yapilacaktir. Ardindan verilen danigsma
goriislerinin etkileri ve sonuglar1 degerlendirilecektir. U¢ goriisiin de esasen bir dava degil danisma goriisii oldugu ve
usuli meselelere iliskin oldugu dikkate alindiginda, Divanin nasil bir yontem izledigi degerlendirilecektir. Keza i¢
danigma goriisiiyle birlikte Tiirkiye’nin uluslararasi yargilama faaliyetlerine katilimi1 ve devaminda gelen davalardaki

tutumuna dair hangi ¢ikarimlari miimkiin kildig1 degerlendirilecektir.

Etabli Damigma Goriisii yahut resmi adiyla “Yunan ve Tiirk Nifusunun Miibadelesi Danigma Goriisii”, Lozan
Antlagmasi’na ek olarak yapilan Miibadele S6zlesmesi ve Ek Protokoller’le kurulan ve gorevleri belirlenen Karma
Miibadele Komisyonun isleyisi esnasinda ortaya ¢ikan bir anlagmazligin Divana sunulmasina iligkindir. Buna gore
Miibadele Sozlesmesi’'nin 2. maddesinde gecen Fransizca “etabli (yerlesmis, sakin bulunan)” kelimesinin kimleri
kapsayacag1 hususunda Tiirkiye ve Yunanistan farkli goriisler ileri siirmiistiir. Tiirkiye yiiriirliikteki ulusal kanunlara

istinaden bir belirleme yapilmasini ve bu suretle miibadeleye tabi olmayacak Rum niifusun dar bigimde yorumlanmasini

13 Habip Unyilmaz, Dr., habipunyilmaz@gmail.com, ORCID: 0000-0003-1185-3626.

14 USAD, Exchange of Greek and Turkish Populations (Lausanne Convention VI, January 30th, 1923, Article 2), Publications of
the Permanent Court of International Justice (PCIJ), Series B — No. 10, 21 Subat 1925.

15 USAD, Article 3, Paragraph 2, of the Treaty of Lausanne (Frontier Between Turkey And Iraq), Publications of the PCIJ, Series B.
—No. 12, 21 Kasim 1925.

16 USAD, Interpretation of the Greco-Turkish Agreement Of December 1st, 1926 (Final Protocol, Article IV), Publications of the
PCIJ, Series B. — No. 16, 28 Agustos 1928.
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talep etmistir.” Yunanistan ise soz konusu kisilere ulusal resmi kaydi olmayanlarin da dahil edilmesini, bir antlasmaya
konu olan bu kelimenin kapsaminin uluslararasi hukuka gore ayrica belirlenmesini, boylece Tiirkiye’nin yorumuna gore
Istanbul’a “yerlesmis” sayilmayacak Rumlarin da miibadele disinda tutulmasini istemekteydi.*® Divan, Yunanistan
tezlerine daha yakin bicimde, 30 Ekim 1918’den 6nce fakat Mondros Miitarekesi’nden sonra Istanbul’a gelen Rumlarimn
da etabli kelimesinin kapsamina girecek istikrarli bulunma kriterini karsiladiginda karar kilmigtir.’® Boylece hukuki
prosediirlerde, bilhassa uluslararasi yargilamalarda resm1 nihai metnin ve burada kullanilan kavramlarin 6nemi ortaya

cikmaktadir.?°

Musul Danigsma Goriisti’niin de dahil oldugu Tiirkiye ile Irak arasindaki sinirin belirlenmesi siireci, uluslararasi
hukuk bakimindan Milletler Cemiyeti’nin organlarinin yetkileri ve kararlarinin niteligi bakimindan dikkate ¢ekicidir.
Ozellikle Tiirkiye’nin itirazlar1 Milletler Cemiyeti Konseyi’nin Tiirkiye nin rizasi olmaksizin konuyu bir tahkim
meselesi olarak, yani bir hakem olarak inceleyemeyecegi yoniindedir.?* Lozan Antlasmas bir uluslararasi organin olagan
sartlarda sahip olmadig1 yetkilerin 6zel uluslararast Antlagsmalarla tesis edilmesinin 6rnegi olmakla beraber, uluslararasi
Antlasmalarm yorumlanmasinda USAD’1n izledigi yontem bakimindan dikkat gekici ve elestiriye agiktir.?? Uluslararasi
antlagma miizakereleri yiiriitiirken devletlerin hassasiyetlerini nihai metne aktarmasi gerekliligi ve bu hassasiyetleri

karsilayacak sekli glivencelerin 6nemi ortaya ¢ikmaktadir.

Siyasi etkisi Onceki danigma gorislerine nazaran daha az olmakla beraber 1 Aralik 1926 Tirk-Yunan
Anlagmast’nin Yorumlanmasi1 Danisma Goriisii, uluslararas1 orgiitlenmelerin yetkilerinin belirlenmesi bakimindan
giiniimiizde dahi atif yapilan bir hukuki metin olarak dikkat cekmektedir. USAD’1n bu goriisiiniin uluslararasi orgiitlerin
yetkilerinin sinirlart hususunda “zimni yetkiler (implied powers)” 6gretisinin ilk yargisal dayanagi olarak benimsendigi
goriilmekte, uluslararas1 orgiitlerin kurucu metinlerinde agikca yer bulmasa bile belirli yetkileri haiz uluslararasi
diizende etkin birimler olarak kabul edilmesi yolunda ilk taglar1 dosedigi bildirilmektedir.Z® USAD’1n, Karma Miibadele
Komisyonu'nun bir meseleyi hakeme gotiirme konusunda yetkili olup olmadigi hususunda compétence de la

compétence ilkesini benimsedigi anlagilmaktadir.?* Komisyonun kurucularina dogrudan bagimli olmadan belirli

17 USAD, Exchange of Greek and Turkish Populations, 15-16.

18 USAD, Exchange of Greek and Turkish Populations, 15-16.

1 USAD, Exchange of Greek and Turkish Populations, 23-26.

20 Nihat Erim, “Milletleraras1 Daimi Adalet Divan1 ve Tiirkiye”, Ankara Universitesi Hukuk Fakiiltesi Dergisi 2, sy 1 (1944): 65,
67, 70.

2L USAD, Article 3, Paragraph 2, of the Treaty of Lausanne, 16.

22 Valentin Jeutner, “Judicial Imperialism and the PCIJ’s Interpretation of the 1923 Treaty of Lausanne (Part I1)”, Vlkerrechtsblog,
20 Mart 2019, https://voelkerrechtsblog.org/de/judicial-imperialism-and-the-pcijs-interpretation-of-the-1923-treaty-of-lausanne-
part-ii/ (31.08.2024).

23 Blanca Montejo, “Interpretation of the Greco-Turkish Agreement of 1 December 1926, Permanent Court of International Justice,
Advisory Opinion, [1926] Publ. PCIJ, Series B, No. 167, icinde Judicial Decisions on the Law of International Organizations, ed.
Cedric Ryngaert vd. (Oxford: Oxford University Press, 2016), 71-73.

24 H. Waldock, Collected Courses of The Hague Academy of International Law (1962), p. 60’dan aktaran Montejo, 78.

Yayimci izmir Ekonomi Universitesi
ISBN 978-625-6001-15-2 Copyright © 2025




42

&

iZzMiR EKONOMI UNIVERSITESI
“bilimle anla bilgiyle yonet”

iZMiR EKONOMi UNIVERSITESI YAYINLARI

yetkileri kendiliginden kullanabilmesi ve buna dair smirlar1 belirleyebilmesinin miimkiin oldugu kabul edilmistir. 2°
Boylece Antlagma metninde agikca goriilmeyen fakat Antlasma’nin ruhuyla bagdasir durumdaki bir uyusmazligi

hakeme gotiirme yetkisinin Komisyon’a ait olduguna karar verilmistir.?®

Divan’in goriisleri elestiriye agiktir.?” Varliginin heniiz ilk yillarinda, yiizyillar siiren bir imparatorlugun
ardindan bagimsizligini kurma ve siirdiirme gayretinde olan gen¢ cumhuriyetin {i¢ii danigsma goriisii ve biri ¢ekismeli
yarg1 olmak iizere dort kere USAD’la iliskisi oldugu goriilmektedir. 1927 yilinin sonlarinda Bozkurt-Lotus Davasi’nda®®
Tiirkiye’nin Fransa’ya kars1 hukuki argiimanlarinin iistiin geldigi ve s6z konusu davanin hukuki etkilerinin glinlimiizde
hala tartisildigi?® dikkate alindiginda, Tiirkiye nin baris¢1 dis politika hedefini gergeklestirmede uluslararas: yargiya
miiracaat etmekten imtina etmedigi ve bu suretle ¢agdas uluslararasi hukukun sekillenmesinde katkisi oldugu
goriilmektedir. Bu durumdan giiniimiize dair en belirgin ¢ikarim uluslararasi iliskilerde barisgr yollarla etkin ve etkili
olmak isteyen devletlerin 6niindeki se¢eneklerden birinin hukuki uzmanlhiginm artirmak ve ilgili altyapisim giiglendirmek
oldugudur. Bilhassa 2024 yilinda Tiirkiye’nin Uluslararas1 Adalet Divani dniinde artan faaliyetleri dikkate alindiginda,

giiniimiiz i¢in boyle bir tercihin ger¢ekten yapilip yapilmadigi belirsizdir.

Anahtar sozciikler: Lozan Antlasmasi, Danisma Goriisleri, Uluslararas1 Siirekli Adalet Divani, Musul

Meselesi, Tiirk-Yunan Niifus Miibadelesi

The Order of Lausanne and Related Advisory Opinions of the Permanent Court of International Justice

Three advisory opinions were issued by the Permanent Court of International Justice (PCIJ) on the interpretation
of the Treaty of Lausanne and the conventions made between Tiirkiye and Greece in addition to or supplementing the
Treaty of Lausanne. On the whole, all three advisory opinions were on the peace order established at Lausanne.
Chronologically, the first of these, dated February 1925, is on the Turkish-Greek population exchange, also known as
the “Etabli Advisory Opinion”, and deals with the clarification of the criteria to be taken into account in determining

the persons to be covered by the relevant agreement.® This advisory opinion, in which Greece’s argument was accepted,

% Nihat Erim, “Milletleraras1 Daimi Adalet Divam ve Tiirkiye I1I: Muhtelit Miibadele Komisyonunun Yetkisi Hakkinda”, Ankara
Universitesi Hukuk Fakiiltesi Dergisi 8, sy 3 (1951): 57-59.

2 USAD, Interpretation of the Greco-Turkish Agreement, 24-26.

27 Musul Danigma Gériisii’ne dair bir elestiri i¢in bkz: Jeutner, “Judicial Imperialism and the PCIJ’s Interpretation of the 1923 Treaty
of Lausanne (Part IT)”; 1928 tarihli goriise dair elestiriler i¢in bkz: Montejo, “Interpretation of the Greco-Turkish Agreement”, 79.
2 USAD, The Case of the S.S. "Lotus", Publications of the PC1J, Series A. - No. 10, 7 Eyliil 1927.

2 Ornek iki galisma icin bkz: An Hertogen, “Letting Lotus Bloom”, European Journal of International Law 26, sy 4 (2015): 901-
26; Stéphane Beaulac, “The Lotus Case in Context: Sovereignty, Westphalia, Vattel, and Positivism”, i¢cinde The Oxford Handbook
of Jurisdiction in International Law, ed. Stephen Allen vd. (Oxford: Oxford University Press, 2019), 40-58.

30 30 pC1J, Exchange of Greek and Turkish Populations (Lausanne Convention VI, January 30th, 1923, Article 2), Publications of
the Permanent Court of International Justice (PCIJ), Series B — No. 10, 21 February 1925.
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was followed by the advisory opinion dated 21 November 1925, which directly concerns the interpretation of the Treaty
of Lausanne. In the “Advisory Opinion on the Interpretation of Article 2, Paragraph 3, of the Treaty of Lausanne”,?! also
known as the Mosul Advisory Opinion, the Court made a procedural determination on the competence of the League of
Nations in the determination of the Iraqi border, to which Tiirkiye attached great importance, and expressed an opinion
contrary to Tiirkiye's arguments. Finally, the advisory opinion dated 28 August 1928 was again about the powers of the
commission assigned to carry out the relevant work in the Turkish and Greek population exchange. In this opinion, it

is seen that the Court expressed an opinion close to the Turkish theses.

This paper will first provide the necessary explanations on these three advisory opinions. Then, the effects and
consequences of the advisory opinions will be evaluated. Considering that all three opinions are essentially advisory
opinions and not cases and that they are related to procedural matters, the methodology followed by the Court will be
evaluated. Likewise, with three advisory opinions, it will be evaluated what inferences it makes possible regarding

Tiirkiye's participation in international judicial activities and its attitude in subsequent cases.

The Etabli Advisory Opinion, officially known as the ‘Advisory Opinion on the Exchange of Greek and Turkish
Populations’, concerns the submission to the Court of a disagreement that arose during the functioning of the Mixed
Exchange Commission, which was established and whose duties were determined by the Convention on the Exchange
of Greek and Turkish populations and the Additional Protocols annexed to the Treaty of Lausanne. Accordingly, Tiirkiye
and Greece have differed as to who is covered by the French word ‘efabli (settled, inhabited)’ in Article 2 of the
Exchange Convention. Tlirkiye requested that a determination be made on the basis of the national legislation in force
and thus a narrow interpretation of the Greek population that would not be subject to the exchange.®* Greece, on the
other hand, sought that those without national official registration be included in the said persons, that the scope of this
word, which is the subject of a treaty, be determined separately according to international law, and thus that the Greeks,
who would not be considered “settled” in Istanbul according to Tiirkiye’s interpretation, be excluded from the
exchange.3* The Court, more in line with the Greek arguments, decided that Greeks who arrived in Istanbul before 30
October 1918 but after the Armistice of Mudros also met the criterion of being stable enough to fall within the scope of
the word etabli®® Thus, the importance of the official final text and the concepts used therein in legal procedures,

especially in international legal proceedings, becomes evident.

31 PCIJ, Article 3, Paragraph 2, of the Treaty of Lausanne (Frontier Between Turkey And Iraq), Publications of the PCIJ, Series B.
—No. 12, 21 November 1925.

32 PCl1J, Interpretation of the Greco-Turkish Agreement Of December 1st, 1926 (Final Protocol, Article IV), Publications of the
PC1J, Series B. — No. 16, 28 August 1928.

33 PCIJ, Exchange of Greek and Turkish Populations, 15-16.

34 PCIJ, Exchange of Greek and Turkish Populations, 15-16.

35 PCIJ, Exchange of Greek and Turkish Populations, 23-26.

3 Nihat Erim, “Milletleraras1 Daimi Adalet Divan1 ve Tiirkiye”, Ankara Universitesi Hukuk Fakiiltesi Dergisi 2, sy 1 (1944): 65,
67, 70.
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The process of determining the border between Tiirkiye and Iraq, including the Mosul Advisory Opinion, is
noteworthy in terms of the powers of the organs of the League of Nations in terms of international law and the nature
of its decisions. In particular, Tiirkiye's objections were that the Council of the League of Nations could not examine the
matter as a matter of arbitration, that is, as an arbitrator, without Tiirkiye's consent.3” Although the Treaty of Lausanne
is an example of the establishment of powers that an international body does not have under ordinary circumstances
through special international treaties, it is remarkable and open to criticism in terms of the method followed by the PCIJ
in the interpretation of international treaties.®® In the final analysis, the need for states to convey their concerns to the
final text when negotiating international treaties and the importance of formal safeguards to meet these concerns become

evident.

Although its political impact is less than the previous advisory opinions, the Advisory Opinion on the
Interpretation of the Turkish-Greek Treaty of 1 December 1926 draws attention as a legal text that is still referred to
today in terms of determining the powers of international organizations. It is seen that this opinion of PCIJ was adopted
as the first judicial basis of the doctrine of “implied powers” regarding the limits of the powers of international
organizations, and it is reported that it laid the first stones on the way to accepting international organizations as effective
units in the international order with certain powers even if they are not explicitly stated in their founding texts.>® The
PC1J adopted the principle of compétence de la compétence to determine whether the Mixed Exchange Commission is
competent to refer a matter to arbitration.*® It is recognised that it is possible for the Commission to exercise certain
powers on its own without being directly dependent on its constituents and to determine the limits thereof.*! Thus, it has
been decided that the Commission is authorized to refer to arbitration a dispute which is not expressly provided for in

the text of the treaty but which is compatible with the spirit of the treaty.*?

The views of the Court are open to criticism.*® In the early years of its existence, the young republic, which was
trying to establish and maintain its independence after an empire that lasted for centuries, was seen to have had relations

with the PCIJ four times, three of which were advisory opinions and one was a contentious case. In late 1927, Tiirkiye's

37 PCIJ, Article 3, Paragraph 2, of the Treaty of Lausanne, 16.

38 Valentin Jeutner, “Judicial Imperialism and the PCIJ’s Interpretation of the 1923 Treaty of Lausanne (Part I1)”, Vélkerrechtsblog,
20 March 2019, https://voelkerrechtsblog.org/de/judicial-imperialism-and-the-pcijs-interpretation-of-the-1923-treaty-of-lausanne-
part-ii/ (31.08.2024).

39 Blanca Montejo, “Interpretation of the Greco-Turkish Agreement of 1 December 1926, Permanent Court of International Justice,
Advisory Opinion, [1926] Publ. PCIJ, Series B, No. 16, in Judicial Decisions on the Law of International Organizations, ed. Cedric
Ryngaert vd. (Oxford: Oxford University Press, 2016), 71-73.

40 H. Waldock, Collected Courses of The Hague Academy of International Law (1962), p. 60, quoted in Montejo, 78.

41 Nihat Erim, “Miilletleraras1 Daimi Adalet Diivan1 ve Tiirkiiye III: Muhtelit Miibadele Komisyonunun Yetkisi Hakkinda”, Ankara
Universitesi Hukuk Fakiiltesi Dergisi 8, sy 3 (1951): 57-59.

42 PCIJ, Interpretation of the Greco-Turkish Agreement, 24-26.

“For criticism of Mosul Opinion see: Jeutner, “Judicial Imperialism and the PCIJ’s Interpretation of the 1923 Treaty of Lausanne
(Part IT)”; For criticism of the 1928 Opinion, see: Montejo, “Interpretation of the Greco-Turkish Agreement”, 79.
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legal arguments prevailed against France in the Bozkurt-Lotus Case,* and considering that the legal effects of the case
are still debated today,® it is seen that Tiirkiye did not refrain from resorting to international judiciary in realizing its
peaceful foreign policy goal and thus contributed to the shaping of modern international law. The most obvious
conclusion from this situation for today is that one of the options before states that want to be active and effective in
international relations through peaceful means is to increase their legal expertise and strengthen their relevant
infrastructure. Considering Tiirkiye's increasing activities before the International Court of Justice, especially in 2024,

it is unclear whether such a choice has actually been made today.

Keywords: Lausanne Treaty, Advisory Opinions, Permanent Court of International Justice, Mosul Question,

Turkish-Greek Population Exchange
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Ars. Gor. Muhammed BARDAKCI — Bogazici Universitesi Hukuk Fakiiltesi

Lozan Antlasmas1 Baglaminda Miitekabiliyet ilkesi: Uluslararasi Hukuk Isiginda Kisa Bir Sorgulama*

Uluslararasi siyasette, 6zellikle Birlesmis Milletler (BM) 6ncesi donemin devletler arast iligkilerinde 6nemli bir
yer tutan miitekabiliyet ilkesinin (principle of reciprocity), giiniimiizde bazi noktalardan asinmaya basladig1 ifade
edilmelidir. Bu agidan bakildiginda, miitekabiliyet ilkesinin uluslararasi hukuktaki konumu, bu kavramin exceptio veya
kars1 6nlem gibi diger benzer methumlardan ayristirilmasi ile aydinliga kavusturulabilecektir. Nitekim bu ¢oziimleme,
ayn1 zamanda miitekabiliyet kavramimin glinlimiiziin uluslararasi hukuk sistemi karsisinda ne kadar “hukuk” terimi

olarak kalabildigine dair de 151k tutacaktir.

Lozan Antlagsmasi’nin 37 ila 45. maddeleri arasinda diizenlenen azinlik haklari, Antlagma’ya ayni1 zamanda bir
insan haklar belgesi niteligi kazandirmasi agisindan bilyiik 6nem arz etmektedir. Burada igaret edilmesi gereken nokta
ise 45. maddede iki devlet agisindan ongoriilen hukuki ¢ergcevedir. “Bu kesimdeki hiikiimlerle, Tiirkiye nin Miisliiman
olmayan azinliklarina tamnmis olan haklar, Yunanistan tarafindan da kendi iilkesinde bulunan Miisliiman azinliga
tanmmmustir.” seklinde diizenlenen 45. madde, doktrinde ve iki devletin uygulamasinda miitekabiliyet ilkesi olarak
anlagilmigtir. Bu hukuki ¢ergevenin Tiirkiye ve Yunanistan tarafindan 6zellikle negatif miitekabiliyet iligkisi seklinde
okunmasi, her iki tarafta bulunan azinliklarin insan haklarimi iki devlet arasindaki inigli ¢ikigli politik atmosfere bagimli
kilmistir. Ote yandan, amag ve kapsam agisindan bakildiginda, bu hiikiimde tam anlamiyla bir miitekabiliyet iliskisinin
bulundugu da net olarak sdylenememektedir. Nitekim dikkatli bir irdeleme yapildiginda, hem azinlik haklarina dair
hiikiimleri iist mertebeye alan 37. madde hilkmii hem de belirli bir dereceye kadar bu haklar1 uluslararasi glivenceye
alan 44. madde hiikmiiniin varligi, 45. maddede diizenlenen hukuki ¢ercevenin exceptio kavramindakine benzer bir
“karsiliklilik” iligkisi icermedigini gostermektedir. Buna gore, buradaki hukuki ¢ercevenin iki devlet nezdinde getirilmis

“paralel yiikiimliiliikler” olarak degerlendirilmesi miimkiindiir.

Uluslararas1 hukukta devletler arasindaki klasik yatay iliskinin, insan haklar1 belgeleri baglaminda devlet ile
birey arasindaki dikey iliskiyi de igerecek sekilde ikinci bir boyut kazandig1 ifade edilmelidir. Hal boyleyken, bireyin
gittikce Ozne niteligine biiriinmeye basladigi gilinlimiiziin uluslararasi hukuk aginda, insan haklarmna iligkin
yiikiimliiliklerin dogas1 geregi miitekabiliyete tabi tutulamayacaklar artik genel olarak kabul gérmektedir. Nitekim bu
yaklagim, Avrupa insan Haklart Mahkemesi’nin (AIHM) azinliklar nezdinde Tiirkiye aleyhine vermis oldugu birtakim
kararlarda da vurgulanmistir. Bu eksende diisiiniildiigiinde, Lozan Antlagmasi’nin 45. maddesinde ¢izilen diizlemin,
giliniimiiziin uluslararas1 hukuk kurallar1 1s18inda da irdelenmesi ayrica 6nem arz etmektedir. Burada incelenebilecek

kavram ise Viyana Antlasmalar Hukuku Sozlesmesi’nin (VAHS) 60. maddesinde diizenlenen mekanizmadir. Ayni

46 Muhammezd Bardakcei, Arastirma Gorevlisi, Bogazici Universitesi, Hukgk Fakiiltesi, Milletleraras1 Hukuk Anabilim Dali. /
Galatasaray Universitesi, Sosyal Bilimler Enstitiisti, Kamu Hukuku Doktora Ogrencisi. ORCID ID: 0000-0002-5611-8310. E-posta
adresi: muhammed.bardakci@bogazici.edu.tr & mbardakci7@hotmail.com
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zamanda teamiil hukuku kurallarini kodifiye ettigi kabul edilen bu hiikmiin, aslinda VAHS a taraf olmayan Tiirkiye
acisindan da baglayici nitelikte oldugu belirtilmelidir. Burada 6ngoriilmiis mekanizma hem prosediirel ¢ercevesi hem
de isleyis ve amagsal kapsam1 bakimindan karst dnlem ve exceptio gibi kavramlardan ayrilmakta olup 6zerk bir yap1 arz
etmektedir. Antlasmalarin “esaslt ihlalleri” neticesinde ilgili tarafa Antlagmay1 durdurma veya sona erdirme imkani
taniyan 60. maddenin son fikrasinda ise insancil nitelikteki Antlasmalar baglamindaki bazi yiikiimliiliikkler bakimindan
sinirlama getirilmis ve bunlar hitkkmiin disinda birakilmistir. Nitekim, uluslararasi: hukuktaki yerlesik yaklasima gore,
burada Ongoériilen sinirlamanin ayni zamanda insan haklarima dair akdi yiikiimliliikkleri de kapsamina aldigi
bilinmektedir. Bu agidan bakildiginda, Lozan Antlasmasi’nin 45. maddesinde 6ngoriilen ¢ergevenin, iki devlet nezdinde
negatif miitekabiliyet iligkisi olarak algilanip uygulanmasinin giincel uluslararasi hukuk sistematiginde isabetsiz olacagi
goriilmektedir. Ayrica, insan haklari korumasini 6n plana ¢ikaran bir yaklagimin giidiilmesi, hem Yunanistan’da bulunan
Tiirk azinligin Lozan’da belirlenmis haklarina miitekabiliyet ad1 altinda miidahale edilmesinin 6niine gecilmesini hem
de Tiirkiye nin AITHM kararlarinda da isaret edilen insan haklar1 korumasini tesis etmesini saglayacaktir. Buna gére, séz
konusu ¢alisma kapsaminda oncelikle miitekabiliyet ilkesinin uluslararasi hukuktaki genel c¢erg¢evesi agiklanacak;
ardindan Lozan’1n 45. maddesi ekseninde miitekabiliyet ilkesinin mevcudiyeti ve taraflarin yaklagimlarinin uluslararasi

hukuka uygunlugu yukarida agiklanan diizlemde ele alinacaktir.

Anahtar Sozciikler: “Lozan Antlasmasi”, “Miitekabiliyet”, “Azinhik”, “Insan Haklart”, “Uluslararast Hukuk”

Principle Of Reciprocity In The Context Of The Treaty Of Lausanne: A Brief Examination In The Light Of
International Law

It should be noted that the principle of reciprocity, which has important place in the international politics
especially in the inter-state relationships of pre-United Nations era, has started to erode from at some points. On this
occasion, the position of principle of reciprocity in international law can be clarified through distinguishing the concept
from the similar concepts such as exception and countermeasures. As a matter of fact, this analysis will shed light on

the point that to what extent principle of reciprocity remains legal notion considering current international law system.

The minority rights which have been prescribed under the Articles 37-45 of Treaty of Lausanne have been
important from the perspective that it grants the quality of a human rights document. The key point to be noted here is
the regulated legal framework for two states under Article 45: The Article 45 which has been prescribed as “The rights
conferred by the provisions of the present Section on the non-Moslem minorities of Tiirkiye will be similarly conferred
by Greece on the Moslem minority in her territory.”, has been considered as principle of reciprocity in both states’
practices and doctrine. The interpretation of this legal framework as negative reciprocity relationship by Tiirkiye and

Greece has rendered human rights of minorities in both countries dependent on the surging political atmosphere between
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two states. However, in terms of purpose and scope, it cannot be supported that there has been full scale reciprocity
relationship in this provision. Indeed, examined carefully, the presence of Article 37, which elevates the provisions on
minority rights to a prevailing position, and Article 44, which provides a certain degree of international guarantee for
these minority rights, both indicate that the legal framework prescribed in Article 45 does not entail a reciprocity
relationship akin to the concept of exceptio. Accordingly, the legal framework in question can be interpreted as “parallel

obligations” imposed on both states.

It can be expressed that classical horizontal relationship between states in international law has gained a
secondary dimension of vertical relationship between states and individuals in the context of human rights law
documents. In this regard, it has been widely accepted that obligations arising from human rights law cannot be subject
to reciprocity by their nature in current international legal framework where individuals have started to become subjects
themselves. This approach has also been emphasized in certain rulings by the European Court of Human Rights (ECHR)
against Turkey concerning minorities. In this context, it is paramount to examine the framework outlined in Article 45
of the Treaty of Lausanne in light of contemporary international legal principles. The concept that can be examined here
is the legal mechanism prescribed under the Article 60 of Vienna Convention on Law of Treaties (VCLT). This provision,
which has been considered as codifying the customary international law rules, can be deemed as binding for Tiirkiye
which is not party to VCLT ordinarily. The mechanism prescribed under Article 60 differs from the concepts such as
countermeasures and exceptio in both its procedural framework and scope of implementation and purposes, while
presenting an autonomous structure. In the final paragraph of Article 60, which authorizes the affected party state to
suspend or terminate the treaty as a result of "material breaches", certain obligations arising from humanitarian treaties
are regulated as limitations and excluded from the scope of the provision. Indeed, considering the settled understanding
in international law, the exclusion prescribed here also includes treaty obligations arising from human rights law. From
this perspective, it can be seen that interpretation and implementation of the framework outlined in Article 45 of the
Treaty of Lausanne as a negative reciprocity relationship between the two states would be incompatible with the current
international legal system. Besides, adopting an approach based on prioritization human rights protection will obviate
Greek interventions under the guise of reciprocity to Turkish minority’s rights determined under the Treaty of Lausanne
while it will also be enabling Turkey to provide human rights protections as highlighted in the cases of ECHR.
Accordingly, within the scope of this study, the general framework of the reciprocity principle in international law will
first be expressed; then, the position of the reciprocity principle within the Article 45 of Treaty of Lausanne and the
compatibility of the approaches of the parties to international law will be addressed according to the framework

discussed above.

Key Words: “Treaty of Lausanne”, “Reciprocity”, “Minority”, “Human Rights”, “International Law”
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Resmi Dil Perspektifinden Lozan Baris Antlasmasina Bakmak*’

Bu bildirinin amaci anayasa hukuku yaklasimiyla Lozan Baris Antlasmasi’nda “Azinliklarin Korunmasit”
baslikli 3’iincii Kesim’de tanman haklar baglaminda Anayasa’nin 3’lincii maddesinde diizenlenen resmi dilin

yorumlanmasidir.

Lozan Barig Antlasmasi’nin “Azinliklarin Korunmasi:” baglikli 3 iincii Kesim’inde yer alan 37°nci ve 45’inci
maddeler arasinda azinliklarin haklarma iligskin hiikiimler diizenlenmistir. Tiirkiye Hiikiimeti, 38’inci maddenin 1’inci
fikras1 geregince Tiirkiye’de oturan herkesin hayatin1 ve 6zgiirliiklerini tam ve eksiksiz olarak korumakla yiikiimliidiir.
Bu maddeye dikkatlice bakildiginda bu yiikiimliiliigiin dogum, bir ulusal topluluktan olma, dil, soy veya din ayirt
etmeksizin yerine getirilmesi gerektigi goriilmektedir. Buradan da Tirkiye’de oturan herkesin dogum, bir ulusal
topluluktan olma, dil, soy veya din temelinde bagdasiklik gostermeyen bir toplulugu temsil ettigi anlasilmaktadir. Buna
kosut olarak ayni maddenin 2’nci fikrasinda terminoloji agisindan da bir ¢esitlilik mevcuttur. Bu fikrada “Tiirkiye 'nin
biitiin ahalisi” (Tiirkiye'de oturan herkes) ve “biitiin Tiirk tebaast” (biitiin Tiirk wuyruklariy) ifadeleri disinda
“gayrimiislim ekalliyetler” (Miisliiman olmayan azinliklar) ifadesi kullanilmistir. Hemen devamindaki 39’uncu
maddede de bu yaklagim siirdiiriilmiis olup “gayrimiislim ekalliyetlere mensup Tiirk tebaasi” (Miisliiman olmayan
azinliklara mensup Tiirk yurttaslary) ile “Miisliimanlar” seklindeki ikili ayrima ve “herhangi Tiirkiye tebaasi/hi¢bir
Tiirk tebaas:” ifadelerine yer verilmistir. Bu terminolojik ¢esitlilik 45’inci madde de dahil olmak {izere 3 ’iincii
Kesim’deki maddelere yayilmistir. Nitekim -yukarida sayilan ifadelerden bagka- 41’inci maddede “gayrimiislim tebaa”

(Miisliiman olmayan yurttaslar) ve 43’lincii maddede “herhangi Tiirk tebaasi” ifadesinin de kullanildig1 goriilmektedir.

Dile iligkin haklarin diizenlendigi 39°uncu maddenin son fikrasinda “Tiirkceden baska bir dil konusan Tiirk
uyruklar:” ifadesi mevcut olup devletin resmi dili bulunmasina ragmen anilan Tiirk uyruklarina mahkemelerde kendi
dillerini s6zlii olarak kullanabilmeleri bakimindan uygun diisen kolayliklarin saglanacag: belirtilmistir. Azinliklar Alt
Komisyonu’ndaki goriismelerde Tiirk Temsilci Heyeti, azinliklar denilerek kastedilenin gayrimiislimler oldugunu dile
getirmis ve diger Tiirk uyruklarmin azinlik olarak goriilmedigini vurgulamistir. Ayrica bu maddenin goriisiilmesi
sirasinda resmi dilin bulunduguna iligskin serhin de madde metnine girmesi talep edilerek maddenin son halinde “/isan:

resmi mevcut olmakla beraber” ifadesinin bulunmasi saglanmistir.

47 Seda Ozkan, Dr., ORCID: 0000-0002-7157-7881, sedaozkan@trakya.edu.tr.

Yayimci izmir Ekonomi Universitesi
ISBN 978-625-6001-15-2 Copyright © 2025



mailto:sedaozkan@trakya.edu.tr

&

iZzMiR EKONOMI UNIVERSITESI
“bilimle anla bilgiyle yonet”

iZMiR EKONOMi UNIVERSITESI YAYINLARI

Terminolojik cesitlilikten ve madde igeriklerinden anlagilmaktadir ki Lozan Baris Antlasmasi’nin “Azinliklarin
Korunmast” baslikli 3’iincii Kesim’inde yalniz gayrimiislimlere degil biitiin Tiirk uyruklarina haklar taninmistir.
Nitekim 39’uncu maddede gegen “Tiirkceden baska bir dil konusan Tiirk uyruklar:” ifadesi gayrimiislimlerden baska
Tirk uyruklarin1 da kapsamaktadir. Aksi durumda, yalniz gayrimiislimlere doniik haklarda -diger bazi maddelerde
oldugu tizere- “Miisliiman olmayan azinliklar” veya “Miisliiman olmayan azinliklara mensup Tiirk yurttaslart”
ifadelerinin tercih edilmesi beklenirdi ki goriismelerde Tiirk Temsilci Heyeti itiraz ettigi hususlarda serh koymayi
yeglemistir. Nitekim Riza Nur Bey gerektigi durumda, “azinliklar” ifadesinin “Miisliiman olmayan” sifatinin
eklenmesiyle acgikliga kavusturulmasini da talep etmistir. Bununla birlikte, “Tiirkceden baska bir dil konusan Tiirk
uyruklart” ifadesi Tirk Temsilci Heyeti’nin sundugu tasarida yer almistir. Riza Nur Bey, Miisliiman azinliklar
olmadigini agik¢a vurgulamis ve bu hususu 6nemli gordiigiinden gerektiginde azinliklar ifadesinin agiklanmasinda 1srar

etmistir.

Lozan Barig Antlasmast’nin “Azinliklarin Korunmast” baslikli 3iincii Kesim’inde yer alan 37’nci madde,
devamindaki maddeler bakimindan bir giivence niteligindedir. Bu maddeye gore Tirkiye, 38’inci ve 44 lincli madde
arasindaki hiikiimlerin temel yasalar olarak taninmasi ve hi¢bir kanunun, hi¢bir yonetmeligin (tiiziigiin) ve hicbir resmi
islemin bu hiikiimlere aykir1 ya da bunlarla gelisir olmamasi ve hi¢bir kanunun, hi¢bir yonetmeligin (tiiziigiin) ve hi¢bir
resmi iglemin s6z konusu hiikiimlerden {istiin sayilmamasi hususunda yiikiimliidiir. Bu madde, 1924 Anayasasi’ndan
beri devletin diline iliskin anayasal diizenlemenin resmi dil bigiminde yapilmasiyla da uyumludur. Bu maddede

belirtildigi iizere, hi¢bir kanun bu hiikiimlere aykir1 veya bunlarla ¢elisir olamayacaktir.

Ceza Muhakemesi Kanunu’nun (CMK) “Terciiman bulundurulacak haller” kenar baglikli 202’nci maddesinin
D’inci fikrast “Samik veya magdur, meramim anlatabilecek olgiide Tiirkce bilmiyorsa; mahkeme tarafindan atanan
terciiman aractligiyla durusmadaki iddia ve savunmaya iliskin esaslit noktalar terciime edilir.” ve 2’nci fikrasi ise
“Birinci ve ikinci fikra hiikiimleri, sorusturma evresinde dinlenen siipheli, magdur veya taniklar hakkinda da uygulanir.
Bu evrede terciiman, hdkim veya Cumhuriyet savcisi tarafindan atanir.” demektedir. CMK’nin bu maddeleri Lozan

Barig Antlagmasi’nin hem 37°nci maddesine kosut olmakta hem de 39’uncu maddesinin geregini yerine getirmektedir.

Lozan Barig Antlasmasi’nin 39’uncu maddesi “Herhangi bir Tiirk uyrugunun gerek ozel gerekse ticaret
iliskilerinde, din, basin ya da her ¢esit yayin konulariyla a¢ik toplantilarinda, diledigi bir dili kullanmasina karsi hi¢bir
kisitlama konulmayacaktir.” hitkmiinii de getirmekte olup bu hiikiim “Tiirk¢eden baska bir dil konusan Tiirk uyruklar:”
ifadesinin kapsadigi1 6znelere yalniz yargida degil daha genis bir alanda resmi dil disginda baskaca bir dili kullanma

hakkini da tanimaktadir.
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Sonug olarak, resmi dil disinda bir dilin kullanilmasinin gereginin uygulamada yerine getirilmemesi kendine
0zgli yapisiyla bir insan haklar1 metni niteligi de tasiyan Lozan Barig Antlagsmasi’na ve Anayasa’nin 3’{incii maddesine

de uyarhilik gostermeyecektir.

Anahtar sozciikler: Lozan Baris Antlasmasi, resmi dil, gayrimiislim, azinlik, Tiirk uyrugu.

The Lausanne Peace Treaty From The Perspective Of The Official Language*

The aim of this paper is to interpret the official language provided for in Article 3 of the Constitution in the
context of the rights recognised in Section 3 of the Lausanne Peace Treaty, entitled “Protection of Minorities”, using

the approach of constitutional law.

Articles 37 to 45 of Section 3 of the Lausanne Peace Treaty, entitled “Protection of Minorities”, regulate the
rights of minorities. In accordance with paragraph 1 of Article 38, the Government of Turkey is obliged to protect fully
and completely the life and liberty of all persons residing in Turkey. A detailed analysis of this article demonstrates that
this obligation must be fulfilled irrespective of birth, national community, language, ancestry or religion. This suggests
that all residents of Turkey constitute a community that lacks cohesion on the basis of shared birth, national affiliation,
language, ancestry, or religion. Similarly, paragraph 2 of the same article employs a variety of terms. In addition to the
expressions “all the inhabitants of Turkey” and “all Turkish nationals”, the term “non-Muslim minorities” is used in
this paragraph. This approach is continued in the following Article 39, which makes a binary distinction between
“Turkish nationals belonging to non-Muslim minorities” and “Muslims” and the phrases “any Turkish nationals/no
Turkish nationals”. This terminological diversity is reflected in the remaining articles in Section 3, including Article 45.
In addition to the aforementioned expressions, the terms “non-Muslim nationals” and “any Turkish nationals” are also

used in Article 41 and Article 43, respectively.

The final sentence of Article 39, which pertains to language rights, includes the phrase “Turkish nationals who
speak a language other than Turkish.” 1t is stipulated that despite the existence of an official language, such Turkish
nationals shall be furnished with suitable facilities for the oral utilisation of their native language in judicial proceedings.
During the discussions held within the Sub-Commission on Minorities, the Turkish delegation stated that the term
“minorities” was intended to refer to non-Muslims and emphasised that other Turkish nationals were not considered to
fall within this category. Furthermore, during the discussion of this article, it was proposed that the commentary on the
existence of the official language be incorporated into the text of the article itself. This resulted in the inclusion of the

phrase “although the official language exists” in the final version of the article.

* Seda Ozkan, Dr., ORCID: 0000-0002-7157-7881, sedaozkan@trakya.edu.tr.
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The terminological diversity and content of the articles in Section 3 of the Lausanne Peace Treaty, entitled
“Protection of Minorities”, indicate that not only were non-Muslims granted rights, but all Turkish nationals were also
included. Indeed, the phrase “Turkish nationals speaking a language other than Turkish” in Article 39 encompasses
Turkish nationals other than non-Muslims. Otherwise, it would have been anticipated that the phrases “non-Muslim
minorities” or “Turkish nationals belonging to non-Muslim minorities” would have been employed for the rights
exclusively for non-Muslims, as was the case in some other articles. Indeed, Riza Nur Bey also requested for the term
“minorities " to be defined more precisely by including the adjective “non-Muslim” when appropriate. Furthermore, the
term “Turkish nationals speaking a language other than Turkish” was included in the draft submitted by the Turkish
Representative Delegation. Riza Nur Bey was unequivocal in his assertion that there were no Muslim minorities and

demanded that the term “minorities ” be clarified when necessary, as he considered this point of paramount importance.

Article 37 of Section 3 of the Lausanne Peace Treaty, entitled “Protection of Minorities”, serves to guarantee
the following articles. In accordance with this article, Turkey is bound by law to acknowledge the stipulations set forth
in Articles 38 to 44 as foundational laws. Furthermore, no legislation, regulatory measure, or official action may
contravene or be inconsistent with these provisions. Additionally, no law, regulatory measure, or official action may be
deemed superior to these provisions. This article is also consistent with the constitutional regulation of the state
language, which has been in effect since the Constitution of 1924. As set forth in this article, no law shall be in

contravention of, or inconsistent with, the aforementioned provisions.

Paragraph 1 of Article 202 of the Turkish Criminal Procedure Code sets out the circumstances in which an
interpreter is required. It states that if the accused or victim is unable to speak Turkish sufficiently to explain their
situation, an interpreter shall be appointed by the court to translate the essential points regarding the claim and defence
at the hearing. Furthermore, Paragraph 2 stipulates that the aforementioned provisions shall also apply to suspects,
victims or witnesses heard during the investigation phase. In this phase, the judge or public prosecutor shall appoint an
interpreter. These articles of the Turkish Criminal Procedure Code are both parallel to Article 37 and fulfil the

requirements of Article 39 of the Lausanne Peace Treaty.

Article 39 of the Lausanne Peace Treaty stipulates that “No restrictions shall be imposed on the use of any
language by any Turkish nationals, whether in private or commercial relations, in matters of religion, of the press or of
publications of any kind, or in open meetings.” The stipulation acknowledges the entitlement of Turkish nationals who
speak a language other than Turkish to utilise a language other than the official language, not only within the judicial

system but also in a broader context for matters pertaining to the aforementioned group.
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Consequently, failure to comply with the aforementioned stipulation regarding the utilisation of languages other
than the official language will contravene the tenets enshrined in the Lausanne Peace Treaty, which is also a human

rights instrument with its distinctive structure, as well as Article 3 of the Constitution.

Keywords: Lausanne Peace Treaty, official language, non-Muslim, minority, Turkish nationality.
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Ars. Gor. Dr. Cagatay SAHIN — Hacettepe Universitesi Hukuk Fakiiltesi
“ATESLI BIiR ZINCIR HALINDE BOYNUMUZDA”:

Lozan Baris Konferansi’nda Yeni Tiirk Devleti’nin Hukuk Insasina Yonelik Tartismalar Baglaminda Azinhklar
ve Adli Kapitiilasyonlarin Durumu *

Lozan Baris Konferans1 Tiirkiye’de yeni rejimin hukuk politikasinin ne yonde ilerleyecegi hususunda
belirsizligin siirdiigii bir donemde gergeklestirilmistir. Bu siiregte farkli goriisler agirlik kazanmis, eski hukukun
diizenlenmesi amaciyla komisyonlar kurulmus ve resepsiyon yanlis1 radikal goriis Lozan sonrasi yasanan siddetli
tartismalar sonrasinda giderek agirlik kazanmistir. Diger bir ifadeyle bu donemde kurucu kadro arasinda dogrudan
yabanci kanun alimi yapilacagia iliskin herhangi bir somut isaret bulunmamaktadir. Ozel hukuk alaninda Mecelle-i
Ahkam-1 Adliyye'nin tadil edilecegi ve kanunun yeni haliyle uygulanmaya devam edilecegi goriisii kamuoyu tarafindan
ekseriyetle paylasilmaktadir. Aym1 dogrultuda iilkede bulunan gayrimiislim azinliklara uygulanacak hukukun ve
konsolosluk mahkemelerinin siirdiiriilmeye devam ettirilmeyecegi konusunda goriismeler dncesi bir isarete rastlamak
zordur. Yabancilarin kendi aralarindaki davalarda konsoloshanelerdeki mahkemeler yetkili oldugundan otiirii bu
meselenin temel kanunlarin yeniden ele alinmasiyla ve g¢ok hukuklu bir sistem igerisinde devam ettirilecegi
diisiiniilmektedir. Bu dogrultuda goriismeler sonrasi tiim iilke yurttaglarini kapsayacak bir milli medeni hukukun
olusturulmasi, imzaci1 devletlerin adli imtiyaz taleplerine iligkin miidahaleleri nedeniyle bir zorunluluk olarak bas
gostermistir. Caligmanin temel amaci bu savdan hareketle Tirk hukukunun kanun iktibaslari yoluyla laiklesmesi
stirecinde konferanstaki bazi iilke temsilcilerinden gelen adli imtiyaz taleplerinin dnemli bir etkisi oldugunu meseleye

iliskin tartigma ve belgeler {izerinden ortaya koymaktir.

Lozan Baris Konferansi’nda mali kapitiilasyonlardan ziyade Tiirk delegasyonunu zorlayan adli kapitiilasyonlar
meselesi olmustur. Bu bakimdan Lozan Barig Antlagmasi’nin 38. ile 44. maddeleri arasinda net bi¢imde gdriilen adli
imtiyazlar kaldirma yolundaki iradenin Tiirk hukuk devrimiyle uyum igerisinde oldugunu séylemek gerekmektedir. Dil
ve 1tk azinligr kavramlar1 delegasyon tarafindan kabul edilmemesine karsin azinliklara yonelik adli imtiyaz talepleri
konusunda Tiirkiye Biiyiik Millet Meclisi iiyeleri ve kurucu kadro arasinda tutumlar degisiklikler gostermis ise de nihai
olarak ortak bir ilke olusturulmasi miimkiin olmustur. Subat 1923’te goriismelerin kesilmesinin nedenleri arasinda da
yer alan adli kapitiilasyonlar meselesinin taraf iilkelerin israrli tutumlar1 sebebiyle iizerinde uzlagilamamis hususlar
olarak kalmas1 da bu donemde yazismalara yansimis bir husustur. Fransiz delegasyonu {ilkelerinin manda yonetimi
altinda olan Suriye ve Fas’ta adli kapitiilasyonlarin mahkemelerde bir ara formiille devam ettirildigine isaret etmis;
Italyan delegasyonu ise adli kapitiilasyonlarimn 1srarla siirdiiriilmesini, siirdiiriilememesi halinde ise Tiirk mahkemelerinin
yarg1 yetkisini ortadan kaldiran, italyan G. C. Montagna tarafindan gelistirildiginden 6tiirii “Montagna Formiilii” olarak

isimlendirilen bir ge¢is donemiyle devam edilmesini talep etmislerdir. Bu gegis donemi ise Tiirk devletinin azinliklara

48 Doktor Arastirma Gérevlisi, Hacettepe Universitesi Hukuk Fakiiltesi Hukuk Felsefesi ve Sosyolojisi ABD, ORCID: 0000-0002-
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farkli bir adli usule tabi olacaklar1 yolunda bes y1l boyunca hukuki giivence vermesini ve yabanci yargiclarin karma
mahkemelerde gérev almasi 6nerisini igermektedir. Tiirk hiikiimeti ise adli kapitiilasyonlar1 bitirmek sartiyla yabanci
danigman Onerisini goriigmiis; ancak mahkemelerde yabancilarin gérev almasini 6ngdren gegici bir ara sistem Onerisine
kars1 ¢ikmustir. 1922 sonunda Basbakan Rauf Orbay’in ismet Pasa’ya telgrafinda gayrimiislimlerin Tiirk kanunlarina
tabi olacagini kesin bicimde deklare etmesi ve Mayis 1923’te adli kapitiilasyonlar sebebiyle gdriigmelerin yeniden
kesilebilecegini ifade etmesi bu politikanin katilig1 hususunda oldukga dikkat ¢ekicidir. Ayrica Gazi Mustafa Kemal
Pasa’nin Ocak 1923’te “kuvvetli ve atesli bir zincir halinde boynumuzda” diye ifade ettigi adli kapitiilasyonlar tarihsel
bir gaflet olarak niteleyerek kanunlarda iyilestirmelere gidilecegini aciklamasi da milli hakimiyet esasina dayanan bu
politikanin bir yansimasi konumundadir. Ayrica mutabakat metninin 37. maddesinde azinliklarla ilgili diizenlemelerin
temel yasa olarak taninmasi ve bu diizenlemelere aykiri bir i¢ hukuk islemi gergeklestirilememesine yonelik hiikiim de
bunun bir ifadesi olarak degerlendirilmelidir. Sonug olarak bu goriigmelerde ortaya konan adli imtiyaz taleplerine iliskin
imzaci devletlerle yasanan tartigmalar, yasama ve yargi islerindeki igsel karar alma siireglerine etki etmis ve devletin
Lozan sonrasi degisiklige gidecegi hukuk politikasindaki kodifikasyon veya resepsiyon ¢aligmalarini dis miidahaleden

bagimsiz bi¢imde gergeklestirmesine katkida bulunmustur.

Anahtar Kelimeler: Lozan Barig Konferansi, adli kapitiilasyonlar, azinlik haklari, resepsiyon, ulusal hukuk.
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Betiil Nur OZLU — Bursa Uludag Universitesi Hukuk Fakiiltesi

Lozan Baris Antlasmasi ve Uluslararas1 Hukuk: Savas Esirleri ve Sivil Niifusun Korunmas1*°

Lozan Baris Antlagmasi, 1919-1922 yillar arasinda siiregelen milli miicadele sonucunda Ankara Hiikiimeti ve
miittefiklerle yapilan bir baris antlasmasidir. isvigre’nin Lozan kentinde yapilan bu antlasma ile Tiirkiye, hem siyasi
hem de iktisadi olarak bagimsizlik kazanmistir. Uzun siiren savas déneminin sonucunda yapilan bu antlasmanin 6nemli
uluslararas1 hukuk baglaminda 6nemli hususlarindan biri 6zellikle de Tiirkiye ve Yunanistan arasindaki savas esirlerinin
statiisii ve durumudur. Bu bildirinin konusu ise, Lozan Barig Antlasmasi’nda diizenlenen savas esirlerinin statiisli ve
durumu ile sivillerin korunmasina iligkin olan hiikiimlerin, uluslararasi insancil hukukun temel kaynaklarindan olan ve
birgok uluslararasi teamiil hukuk kurali iceren 1899 ve 1907 tarihli Lahey Diizenlemeleri baglaminda ele alinmasidir.
Savas zamaninda Yunanistan ve Tiirkiye tarafindan ele gegirilen savas esirleri, esir kamplarinin kosullari, esirlere ait
esyalarin korunmasi hususu degerlendirilecektir. Ayni zamanda giiniimiiz insan haklari hukukunun uluslararasi metinleri
baglaminda Lozan Barig Antlasmasi’nda gegigi sekliyle niifus miibadelesi ve miibadeleye maruz kalan sivillerin
korunmasi ile sivillerin giivenlik ve miilkiyet haklarimi diizenleyen ilgili maddelerin arasindaki iliski ele alinip s6z
konusu maddelerin uluslararast hukuka uygunlugu degerlendirilecektir. Son olarak antlasmada diizenlenen azinlik

haklari ele alinacaktir.

Anahtar kelimeler: Lozan Baris Antlasmasi, Lahey Diizenlemeleri, Uluslararasi Insancil Hukuk, Uluslararasi

Insan Haklar1 Hukuku, Savas esirleri, Sivillerin korunmasi, Niifus Miibadelesi, Azinlik Haklari

The Lausanne Peace Treaty and International Law: The Protection of Prisoners of War and Civilian Population

The Treaty of Lausanne is a peace treaty concluded between the Ankara Government and the Allies as a result
of the national struggle that took place between 1919 and 1922. Through this treaty, which was signed in the city of
Lausanne, Switzerland, Turkey achieved both political and economic independence. One of the significant aspects of
this treaty, especially in the context of international law, concerns the status and condition of prisoners of war between
Turkey and Greece. The focus of this paper is to examine the provisions regarding the status and condition of prisoners
of war, as well as the protection of civilians, as outlined in the Treaty of Lausanne, within the framework of the 1899
and 1907 Hague Conventions, which are fundamental instruments of international humanitarian law and include many
customary international law rules. The conditions of the prisoners of war captured by Greece and Turkey during the war,
the conditions of the prisoner camps, and the protection of the prisoners' belongings will be examined. Additionally, the

relationship between the relevant provisions of the Treaty of Lausanne concerning the population exchange, the

49 Bettil Nur OzLi, Bursa Uludag Universitesi Kamu Hukuku Yiiksek Lisans, ORCID: 0009-0007-0294-8662,
702280002@ogr.uludag.edu.tr. Avukat (6334) - Bursa Barosu.
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protection of civilians subjected to this exchange, and the provisions regulating the security and property rights of
civilians will be examined within the framework of contemporary international human rights law instruments. The
compliance of these provisions with international law will be assessed. Finally, the minority rights stipulated in the

treaty will be addressed.

Keywords: Treaty of Lausanne, Hague Regulations, International Humanitarian Law, International Human

Rights Law, Prisoners of War, Protection of Civilians, Population Exchange, Minority Rights
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IKINCI OTURUM
Oturum Baskani: Prof. Dr. Sevilay UZUNALLI — izmir Ekonomi Universitesi Hukuk Fakiiltesi
Ozlem TUZUNER - Anadolu Universitesi Hukuk Fakiiltesi

Ozel Hukuktaki Siireler Cercevesinde Lozan Baris Antlasmasi’nin 43 ve 45’inci Maddeleri*

Tiirkiye, Lozan Barig Antlasmasi’nda, 1923 Temmuz’unda, 6nemli hukuki zaferler kazanmistir. Yeni Devletin
uluslararasi arenada tanitilmasi, Misak-1 Milli’den milim geri adim atilmaksizin iilke siirlariin netlestirilmesi ve
azinliklarin 1rk/soy degil din esasina gore belirlenmesi 6nemli basarilardir. Bunlarin yani sira; kara sulari, silahsizlanma,
vatandaslik, borglar, azinliklarin korunmasi, esirler, 6nceki sozlesmeler, sigortalar, Tiirk-Yunan niifus degigimi, fikri ve
sinal haklar gibi farkli sorunlar da es zamanli ¢oziilmiistiir. Lozan Barig Antlasmasi’nin 43’ilincii maddesi azinliklarin
korunmasina tahsis edilmis hiikiimlerden biridir ve iki boyutlu kaleme alinmistir. Madalyonun ilk yiizii, Devletin
azmliklar1 din ve geleneklerine aykir1 hukuki islem ve eylemlere kesinlikle zorlayamamasidir. ikinci veghe ise
azinliklarm haftalik dini tatil (dinlenme) giinii hakkindadir. Oyle ki Tiirkiye, Ermeni, Rum ve Yahudi yurttaslarinin
tercihlerine gdre her pazar veya cumartesi dini ibadetlerini gerceklestirmelerine ve dinlenmelerine saygi duymali;
haftalik dini tatil giinii esnasinda 6zel hukuk kaynakli herhangi hak kaybetmelerine engel olmalidir. Lozan Baris
Antlagmasi’nin 43’iincii maddesinin 1’inci fikrasinin 2’nci kismi yalniz haftalik dini tatil (dinlenme) giiniine 6zgiidiir,
diger dini tatilleri kapsamaz. Bundan dolayi, Miislimanlarin Ramazan veya Yahudilerin Hamursuz bayrami,
Hristiyanlarin Noel tatili ya da azizler giinleri mezkir Lozan hitkmiiniin sagladig siire kolayligina gerekge gosterilemez.
Lozan Barig Antlagmasi’nin 45’inci maddesi karsiliklilik ilkesi getirir. Buna gore, Tiirkiye’deki azinliklara bahsedilen
haklar Yunanistan’daki (ayrica Sirp-Hirvat-Sloven devletlerinin bugilinkii haleflerindeki) Tiirk Miisliimanlara da
esdegerlikleriyle taninmalidir. Lozan Barig Antlagsmasi goriismelerinden 6nce Tiirkiye’nin modernlesme ve batililagma
giindemi asag1 yukart belirliydi. Belki bu takvimde, zamam geldiginde, diinyadaki iktisadi gelismelerle uyumlanmak,
genel hafta tatilini cumadan pazara almak, devlet dairelerini cuma giinleri galistirmak ve cumartesi-pazar giinleri
kapatmak zaten planlaniyordu; boylece, Lozan’da Tiirkiye’deki azinliklara 6zel hukuktaki siireler yoniinden taninmis
haftalik dini tatil glinii kolayliginin pek yakinda islevsizlesecegi 6ngoriliiyordu. Sonugta, 1920’lerde de hafta tatili, bazi
Islam iilkeleri disinda diinyanin ekseriyetinde (cumartesi veya) pazardi. Diger taraftan, lider Mustafa Kemal Atatiirk’iin
Cumhuriyet’i ilan etmeden, halifeligi kaldirmadan ve laiklik ilkesini diretmeden 6nce islam diniyle ¢atismadig1; ayrica
sevgi dolu ulusal birlik yaratmak amaciyla hem din hem de millet bilincini ortaklaga belirginlestirdigi maruftur. 1935°te
genel hafta tatilinin cumadan (cumartesi d6gleden sonra baglamak iizere) pazara alinmasi ve bu radikal degisikligin
borglar hukukuyla medeni usul hukukuna es zamanl yansitilmasi dikkat ¢ekicidir. Kanunlarda meydana gelmis bu
degisiklikler {lizerine, Lozan Barig Antlagmasi’nmin 43’{incii maddesindeki haftalik dini dinlenme giinii kolaylig

Tiirkiye’deki azmliklar agisindan 6zel hukuktaki siireleri esnetme fonksiyonunu yitirmistir. Ger¢ekten, cuma giiniiniin

* Profesér Doktor, Anadolu Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dall, ozlemtuzuner@gmail.com,
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genel hafta tatili olmaktan kanunla ¢ikarilmasi, Lozan Baris Antlagmasi’nin 43’iincii maddesindeki haftalik dini tatil
giinii kolayligimin Tiirkiye’deki azinliklar agisindan islevsizlesmesi sonucunu doguran parametrelerden biridir. Fakat
43’lincli maddenin 1’inci fikrasinin 2’nci boliimiiyle 45’inci maddenin birlesimi, Yunanistan’daki (ve Sirp-Hirvat-
Sloven devletlerinin bugiinkii haleflerindeki) Tiirk Miisliimanlarin cuma 6glen namazi haklarini, kural olarak erkeklerin
bu vakit namazini en yakin camide cemaatle layikiyla eda etmeleri icin gerekli zamani garantilemeyi siirdiirmektedir.
Tiirkiye’de genel hafta tatilinin cumadan pazara alinmasi iizerine, Lozan’1in 43 ve 45’inci maddeleri arasindaki senkron
ardil faydali sonuclar dogurmaya baslamistir. Diplomatik acidan adeta vermeden almak miimkiin olmustur. Sanilan
sudur ki 43’iincii maddedeki haftalik dini tatil giinii kolaylig1 Lozan goriismelerinde ter dokmiis Tiirk diplomatlarin
bilingli hukuki hamlelerinden biriydi ve bu zekice diplomatik manevraya emperyalist devletler aldanmustir. 43’lincii
maddenin ilk fikrasinin haftalik dini dinlenme giinii kolaylig1 haricindeki kismi; diger deyisle, Devletin azinliklar1 din
ve geleneklerine aykir1 davranmaya zorlayamamasi boliimii elbette ilelebet bakidir. Iste bu calisma, Tiirkiye’deki
azinliklara Lozan’da 6zel hukuktaki hak diisiiriicli slireler yoniinden taninmis haftalik dinlenme giinii kolayliginin
hukuken neden ve nasil islevsizlestigini agiklar. Bu vesileyle, Tiirk diplomatlarin Lozan Baris Antlagmasi

goriismelerinde eristikleri iistiin basarilara 6zel hukuktan yeni veri eklenir.

Anahtar Kelimeler: Lozan Baris Antlasmasi’nin 43’iincii maddesi, haftalik dini tatil (dinlenme) giinii, Lozan
Barig Antlasmasi’nin 45’inci maddesi, karsiliklilik ilkesi, Tiirkiye’nin modernlesme ve batililasma takvimi, haftalik dini
tatil (dinlenme) giinii kolaylig1, Lozan Barig Antlasmasi’nin 43’{incli maddesindeki haftalik dinf tatil giinii kolayliginin

Tiirkiye’deki azinliklar agisindan islevsizlesmesi

Articles 43 And 45 of the Lausanne Peace Treaty within the Framework of Durations in Private Law

Tiirkiye won important legal victories in the Lausanne Peace Treaty in July 1923. The new state was promoted
in the international arena, the borders of the country were clarified without stepping back one inch from the Misak-1
Milli, and minorities were determined on the basis of religion rather than race or genealogy. In addition to these, different
problems such as territorial waters, disarmament, citizenship, debts, protection of minorities, captives, previous
contracts, insurances, Turkish-Greek population exchange, intellectual and industrial rights were also settled in the same
treaty. Article 43 of the Lausanne Peace Treaty is one of the provisions allocated to the protection of minorities and is
written in two dimensions. The first side of the coin is that the State cannot compel minorities to take legal actions
contrary to their religion and traditions. The second side concerns the weekly religious holiday (rest day) of minorities.
As such, Tiirkiye should respect the right of its Armenian, Greek and Jewish citizens to perform their religious worship
and rest every Sunday or Saturday according to their preferences and should prevent any loss of rights arising from

private law during their weekly religious rest day. The second part of the first paragraph of Article 43 of the Lausanne
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Peace Treaty is specific only to the weekly religious holiday and does not cover other religious holidays. Therefore,
Ramadan for Muslims, Passover for Jews, Christmas for Christians or saints’ days cannot be used as a justification for
the aforementioned Lausanne provision. Article 45 of the Lausanne Peace Treaty introduces the principle of reciprocity.
Accordingly, the rights granted to minorities in Tiirkiye should be recognized on an equivalent basis for Turkish Muslims
in Greece (as well as in the present successor states of Serbo-Croat-Slovenia). Before the Lausanne Peace Treaty
negotiations, Tiirkiye’s modernization and westernization timetable was (more or less) set. Perhaps it was already
planned in this calendar that, in due course of time, in order to keep pace with the economic developments in the world,
the general weekly holiday would be replaced from Friday to Sunday, state offices would operate on Fridays and close
on Saturdays and Sundays; thus, it was foreseen that the easement of weekly religious rest days (holidays) granted to
minorities in Tiirkiye under Lausanne in terms of durations of private law would soon be rendered inoperative. After
all, even in the 1920s, weekly holidays were (Saturday or) Sunday in most of the world, except in some Islamic countries.
On the other hand, it is well known that the leader Mustafa Kemal Atatiirk, before proclaiming the Republic, abolishing
the caliphate and insisting on the principle of laicism, did not clash with the religion of Islam, and that he made joint
use of both religious and national consciousness to create a loving national unity. It is noteworthy that in 1935 the weekly
holiday was changed from Friday (starting on Saturday afternoon) to Sunday and this radical change was reflected
simultaneously in the law of obligations and civil procedure law. As a result of these changes in the law, the weekly
religious rest day facility in Article 43 of the Lausanne Peace Treaty has lost its function of extending the time limits in
private law for minorities in Tiirkiye. The removal of Friday from being a general weekly holiday by law is one of the
parameters that resulted in the dysfunctionalisation of the easement of weekly religious holidays in Article 43 of the
Lausanne Peace Treaty for minorities in Tiirkiye. However, the combination of Articles 43 and 45 continues to guarantee
the rights of Turkish Muslims in Greece (and in the present successor states of Serbo-Croat-Slovenia) to Friday midday
prayers, as a rule for men, with the time necessary for their proper performance in congregation in the nearest mosque.
The synchrony between Articles 43 and 45 of Lausanne started to yield useful outcomes when the general weekly
holiday was changed from Friday to Sunday in Tirkiye. From a diplomatic point of view, it became possible to take
without giving. It is assumed that the freedom of weekly religious holidays in Article 43 was one of the legal actions
and that imperialist states were deceived by this clever manoeuvre. Article 43, except for the easement of weekly
religious rest days; in other words, the part that the State cannot compel minorities to act contrary to their religion and
customs is, of course, still valid and eternal. This study explains how and why the easement of weekly religious holidays
granted to minorities in Tiirkiye in Lausanne Peace Treaty has become dysfunctional in terms of the durations in private
law. As a result, new data from private law is added to the outstanding achievements of Turkish diplomats in the

Lausanne Peace Treaty negotiations.
Keywords: Article 43 of the Lausanne Peace Treaty, weekly religious holiday (rest day), article 45 of the
Lausanne Peace Treaty, principle of reciprocity, Tiirkiye’s modernization and westernization timetable, easement of
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weekly religious holidays (rest days), dysfunctionalization of the easement of weekly religious holidays in Article 43 of

the Lausanne Peace Treaty for minorities in Tiirkiye
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Ars. Gor. Dr. Miiberra KORKMAZ — Cankaya Universitesi Hukuk Fakiiltesi*

Konferans Goriismelerinde ve Lozan Baris Antlasmasi’nda Sigorta Sozlesmeleri

Lozan Baris Antlagmasi’nin taraflarca kabul edilen son halinde, “Ekonomik Hiikiimler” basligin1 tasiyan ii¢lincii
boliimiin “Sozlesmeler ve Siire Asimlar1” baslikli ikinci kesimi kapsaminda genel olarak sdzlesmeler -ayr1 bir protokol
ile diizenlenen imtiyaz s6zlesmeleri harig- iki gruba ayrilmaktadir. Birinci gruptakiler yiiriirliikkte kalacak olanlar; diger
gruptakiler, savas sebebiyle feshedilmis sayilacak sozlesmelerdir. Yiiriirliikte kalacagi ongdriilen sézlesmeler, esas

750 arasinda, diisman

olarak 73. maddede diizenlenmistir. Buna gore “sonradan diisman durumuna gelmis taraflar
durumuna gelinmesinden dnce yapilmis ve ilgili maddede kategoriler halinde sayilmis olan sézlesmeler, s6z konusu

sozlesmelerin kapsadigi hikkiimlerle ve isbu antlasma hiikiimleri sakli tutulmak sartiyla yiirtirliikte kalacaktir.

Sigorta sozlesmeleri de yiiriirlilkte kalacak birinci gruptaki soézlesmelerden olmakla birlikte, 73. madde
kapsaminda degil; 74. maddedeki atfa istinaden ilgili kesimin (sézlesmeler ve siire asimlari) ekinde ayrica
diizenlenmistir. Burada sadece sozlesmelerin yiirilirlik durumu degil, ayn1 zamanda ilgili s6zlesmelerden dogacak
borglara iligskin hiikiimler de yer almistir. Dolayistyla sigorta sdzlesmeleri, sozlesmeler kisminin genel hiikiimlerine

degil, ekte diizenlenen hiikiimlere tabi tutulmustur.

Sonradan diisman durumuna gelmis taraflar arasinda yapilanlar ile 73. maddede sayilanlar ve sigorta
sozlesmeleri disinda kalan sézlesmeler ise ikinci grupta yer almis olup; taraflarin diisman olduklar: giinden baslayarak
feshedilmis sayilmistir.>* Savasin sona ermesinden (30 Ekim 1918 tarihli Mondros Ateskes Antlagsmas1), yani diisman
durumunun ortadan kalkmasindan sonra yapilan, Tiirk ve Miittefik Devlet uyruklar1 arasindaki s6zlesmeler ise gecerli

olup genel hukuk hiikiimlerine tabi tutulmustur.

Lozan goriismelerinde Tiirk heyetinin kirmizi ¢izgilerinden biri olan kapitiilasyonlar, Miittefik Devletlerin Tiirk
tarafina karsi ortak bir cephe halinde hareket ettigi ve zorlu miizakerelere sebebiyet veren bir konudur. Yansimasi ¢ok
cesitli sahalarda karsimiza ¢ikan kapitiilasyonlar konusu, Osmanli Devleti’nin &zellikle son ¢eyreginden itibaren

yabanci sigorta girketlerinin tabi olacagi mevzuatin olusturulma ¢alismalar1 ve denetim altina alinabilmesi ¢abalari

* Ph.D. Research Assistant, Cankaya University, Faculty of Law.
(muberrakorkmaz@cankaya.edu.tr, ORCID: 0000-0002-4665-1840)

S0 “Isbu kesimdeki hiikiimler uyarinca bir sézlesmeye taraf bulunan kisiler, aralarinda ticaret iliskilerinin olaylar yiiziinden
gergekten imkansiz oldugu ya da bu taraflardan birinin bagh oldugu kanunlar, kararnameler ya da tiiziikler (vonetmelikler)
yiiztinden yasaklanmis ya da hukuka aykirt sayilmis bulundugu tarihten baslayarak diisman sayiacaklardwr.” (Mad. 82/1).

51 Ancak taraflardan her biri isbu anlasmanin yiiriirliige konulmasindan itibaren ii¢ ay icinde, gerekiyorsa diger tarafa sézlesmenin
yapildig1 giinkii kosullarla yiirtirliikkte kalmasi istenen giinkii kosullar arasindaki farki karsilayacak bir tazminat 6demek iizere,
sozlesmenin uygulanmasi isteminde bulunabilir. S6z konusu tazminat, taraflarca bir anlagmaya varilamazsa karma hakem
mahkemesince belirlenir. (Mad. 75).
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sirasinda da karsimiza ¢ikmaktadir. Konferans goriismelerinde ise bu konu, Miittefik Devletler tabiyetindeki sirketlerin

hukuki statiileri, tabi olacaklar1 yargi ve vergi rejimi kapsaminda tartigilmistir.

Bunun yani sira s6z konusu sirketlerle ilgili olarak giindeme gelen bir diger 6nemli hususu, bu sirketlerle Tiirk
uyruklari arasinda akdedilen sigorta sdzlesmelerinin yiiriirliik durumu, bundan dogacak borg¢larin hangi sartlarla ve ne
sekilde ifa edilecegi konusu teskil etmistir. Nitekim Miittefik Devletleri veya uyruklartyla Tiirk Devleti veya uyruklari
arasindaki sozlesmeler arasinda sigorta sézlesmelerinin 6zel bir yeri vardir. Ciinkii sigorta s6zlesmelerinin ¢ok ¢esitli
tiirii bulunmakta olup 6zel ve teknik bazi sartlar igermektedir. Bunun yani sira 6zellikle Tiirk Heyeti’nin Osmanh
doneminde yasanan tecriibe dolayisiyla Tiirk uyruklarinin haklarin1 korumak hususunda son derece hassas davranarak

miimkiin oldugunca her ihtimali goz 6niinde tutmaya ¢aligtigi anlagilmaktadir.

Konferans goriismelerinde sigorta s6zlesmeleri konusu, ekonomik hiikiimler kapsaminda sézlesmeler ve siire
asimlar ile borglar konusunun gériisiilmesi esnasinda giindeme gelmis olup; Italyan temsilci Montagna baskanligindaki
“Maliye ve Iktisat Sorunlar1 Komisyonu” baslikl1 III. komisyonda ve bu komisyonun yine italyan temsilci M. Nogara
baskanliginda yiiriitiillen “iktisat Sorunlari Alt Komisyonu” bashkli dordiincii alt komisyonunda ele alinmustir.
Konferansin ilk devresinde Miittefik Devlet temsilcileri, sigorta s6zlesmelerinden dogan borglar konusunun, ayrintili ve
cok fazla ihtimal barindiran, 6zellikli bir konu olmasi dolayisiyla Tiirk tarafin onerisi olan borglar kisminda ayr bir
paragraf seklinde yer verilmesine karsi ¢ikmistir. Bunun sézlesmeler kismina giren bir konu oldugunu savunarak, sadece
bir biitiin olarak sigorta sozlesmelerini, yiirtirliikkte kalacak sozlesmeler arasinda saymakla yetinmislerdir. Fakat Tiirk
Heyeti, Tiirkiye’de faaliyet gosteren sigorta sirketlerinin Tiirk uyruklariyla akdetmis oldugu sozlesmeler dolayisiyla
ugrayabilecekleri hak kayiplarini en aza indirmek amaciyla, ilgili sozlesmeleri savasin ardindan yiiriirliikte kalacak
sozlesmeler arasinda saymakla birlikte, diizenlemenin borglar kesiminde de bu sirketlerin sigorta borglarina iliskin
dogabilecek sorunlara ¢oziim getirmeye ¢aligmigtir. Birinci devrenin nihayetinde Miittefik Devletler’ce olusturulan
projede, ilgili konunun sézlesmeler boliimiine ek olarak ve sigorta s6zlesmelerinden dogacak borglara iliskin hususlari
da kapsar sekilde ve Tiirk heyetinin de ¢ogunlukla benimseyebilecegi bir formiille diizenlendigi goriilmektedir. Bu
projeye Tiirk heyetinin esas itiraz ettigi noktalari, Miittefik Devletler parasiyla yapilmis olanlar ile Tiirk parasiyla
yapilmis olanlar arasinda kendi lehlerine fark yaratmaya calismalaridir. Ayrica hayat sigortalarinda oldugu gibi yangin
sigorta sdzlesmelerinden dogacak borglar konusunda da ayrintili hiikiimlerin 6ngoriilmesi istenmistir. Konferansin
ikinci devresinde ise konu, Italyan temsilci Montagna baskanligindaki I11. komitede ele alinmis olup birinci devreye
nazaran daha uzlagsmaci bir yaklagim hakim olmustur. Sigorta s6zlesmelerinin nerede diizenlenecegi noktasindaki goriis
ayrilig1 son bulmustur. Sonugta ilgili sirket temsilcilerinin goriigleri alinarak olusturulan ve Tiirk tarafimin da kabul

edebilecegi bir formiil lizerinde anlagsma saglanmuistir.

Yayimci izmir Ekonomi Universitesi
ISBN 978-625-6001-15-2 Copyright © 2025




65

&

iZzMiR EKONOMI UNIVERSITESI
“bilimle anla bilgiyle yonet”

iZMiR EKONOMi UNIVERSITESI YAYINLARI

Sunulan tebligde sigorta sdzlesmelerine iliskin konferans goriismeleri ve Lozan Barig Antlasmasi’ndaki ilgili
hiikiimler degerlendirilmis olup; Lozan Barigs Konferansi tutanaklari ve Antlasma metni temel kaynak olarak

kullanilmistir.

Anahtar Kelimler : Sigorta Sozlesmeleri, Sigorta Sirketleri, Kapitiilasyonlar, Lozan Konferansi, Lozan

Baris Antlagmasi.

Insurance Contracts in Conference Negotiations and The Lausanne Peace Treaty

In the last version of the Lausanne Peace Treaty accepted by the parties, contracts are generally divided into two
groups - except for concession contracts drawn up with a separate protocol - within the scope of the second part titled
"Contracts and Expirations" of the third chapter titled "Economic Provisions". Those in the first group are those that
will remain in effect; The other group is contracts that will be considered terminated due to war. The agreements that
are expected to remain in force are mainly regulated in Article 73. Accordingly, the agreements made between the

nl

"parties that later became enemies"' before they became enemies and listed in categories in the relevant article will
remain in force, provided that the provisions covered by the agreements in question and the provisions of this agreement

are reserved.

Although insurance contracts are among the contracts in the first group that will remain in force, they are not
within the scope of Article 73; based on the reference in Article 74, it is also arranged separately in the annex of the
relevant section (contracts and time limits). Here, not only the validity status of the contracts, but also the provisions
regarding the debts arising from the relevant contracts are included. Therefore, insurance contracts are subject to the

provisions set out in the annex, not the general provisions of the contracts section.

Contracts made between parties that later became enemies, those listed in Article 73, and contracts other than
insurance contracts are in the second group; it is deemed to be terminated starting from the day the parties become
enemies.? Contracts made between Turkish and Allied State nationals after the end of the war (Mudros Armistice Treaty

dated 30 October 1918), that is, after the enemy status ceased, were valid and subject to the provisions of general law.

1 “Persons who are parties to a contract in accordance with the provisions of this section will be considered enemies starting from
the date on which commercial relations between them are actually impossible due to events or are prohibited or deemed unlawful
due to the laws, decrees or statutes (regulations) to which one of these parties is bound.” (Art. 82/1)

2 However, each party may request the implementation of the contract within three months from the entry into force of this
agreement, if necessary, to pay compensation to the other party to cover the difference between the conditions on the day the contract
was made and the conditions on the day it is intended to remain in force. The compensation in question is determined by the mixed
arbitration court if an agreement cannot be reached by the parties. (Art. 75)
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Capitulations, one of the red lines of the Turkish Delegation in the Lausanne negotiations, is an issue where the
Allied Powers act as a common front against the Turkish side and cause difficult negotiations. The issue of capitulations,
which is reflected in many different fields, has also been encountered during the Ottoman Empire's efforts to create
legislation that foreign insurance companies would be subject to and to control it, especially since the last quarter of the
Ottoman Empire. During the conference discussions, this issue was discussed within the scope of the legal status of

companies that are nationals of the Allied Powers and the jurisdiction and tax regime to which they will be subject.

In addition, another important issue regarding the companies in question is the validity of the insurance contracts
concluded between these companies and Turkish nationals, and the conditions and manner in which the debts arising
from this will be fulfilled. As a matter of fact, insurance contracts have a special place among the contracts between the
Allied States or their nationals and the Turkish State or its nationals. Because there are many different types of insurance
contracts and they contain some special and technical conditions. In addition, it is understood that the Turkish
Delegation, in particular, tried to take into account every possibility as much as possible by being extremely sensitive

about protecting the rights of Turkish nationals due to the experience of the Ottoman period.

During the conference negotiations, the issue of insurance contracts was brought up during the discussion of
contracts and time limits and debts within the scope of economic provisions; III, titled "Commission on Finance and
Economic Problems", chaired by Italian representative Montagna. It was discussed in the commission and in the fourth
sub-commission of this commission, titled "Sub-Commission on Economic Problems", chaired by Italian representative
M. Nogara. In the first period of the conference, representatives of the Allied Powers opposed the inclusion of the issue
of debts arising from insurance contracts as a separate paragraph in the debts section, which was suggested by the
Turkish side, as it was a detailed and specific issue with many possibilities. Arguing that this was an issue that fell under
the contracts section, they merely counted the insurance contracts as a whole among the contracts that would remain in
force. However, in order to minimize the loss of rights that insurance companies operating in Turkey may suffer due to
the contracts they have concluded with Turkish nationals, the Turkish Delegation has tried to find solutions to the
problems that may arise regarding the insurance debts of these companies in the debts section of the regulation, while
counting the relevant contracts among the contracts that will remain in force after the war. In the project created by the
Allied Powers at the end of the first period, it can be seen that the relevant subject was regulated in a way that included
issues related to debts arising from insurance contracts, in addition to the contracts section, and with a formula that the
Turkish Delegation could mostly adopt. The main objection of the Turkish Delegation to this project is that they are
trying to create a difference in their favor between those built with the money of the Allied Powers and those built with
Turkish money. In addition, as in life insurance, detailed provisions were requested regarding the debts arising from fire
insurance contracts. In the second half of the conference, the issue was discussed in the III Conference chaired by the

Italian representative Montagna. It was discussed in the committee and a more conciliatory approach prevailed compared

Yayimci izmir Ekonomi Universitesi
ISBN 978-625-6001-15-2 Copyright © 2025




67

&

iZzMiR EKONOMI UNIVERSITESI
“bilimle anla bilgiyle yonet”

iZMiR EKONOMi UNIVERSITESI YAYINLARI

to the first period. The difference of opinion on where insurance contracts will be drawn up has ended. As a result, an
agreement was reached on a formula that was created by taking the opinions of the relevant company representatives

and that could be accepted by the Turkish side.

In the presented paper, conference negotiations regarding insurance contracts and the relevant provisions in the
Lausanne Peace Treaty were evaluated; the minutes of the Lausanne Peace Conference and the text of the Treaty were

used as primary sources.

Key Words : Isurance Contracts, Insurance Companies, Capitulations, Lausanne Conference, Lausanne

Peace Treaty.
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Ars. Gor. Elif Basak YAZICI — Yasar Universitesi Hukuk Fakiiltesi
Lozan Antlasmasi ile Kurulan Karma Hakem Mahkemeleri®

Birinci Diinya Savasi sonrasinda imzalanan baris antlasmalari, hukuki ve mali konular basta olmak iizere savas
sonucunda ortaya ¢ikan bazi uyusmazliklarin tarafsiz bir bicimde ¢6ziilmesini amaglayan karma hakem mahkemelerinin
kurulmasini 6ngdrmiistiir. Bu siire¢ Versailles Antlagsmasi ile baglamis ve sonrasinda Saint-Germain, Neuilly, Trianon,
Lozan gibi diger baris antlasmalar1 kapsaminda da benzer mahkemelerin kurulmasina zemin hazirlamistir. Karma hakem
mahkemeleri, donemin uluslararas1 hukuku agisindan 6nemli bir yenilik ve gelisme olarak kabul edilmis, modern

uluslararasi hukuk sistemine 6nemli katkilarda bulunmustur.

Savag sirasinda taraflar arasinda yasanan ticari uyusmazliklarin ¢oziimii, sézlesmelerin ifa edilmesi, mallarin
iadesi bagta olmak iizere miilkiyete iliskin uyusmazliklar ve savas magdurlarinin tazminat talepleri gibi konular karma
hakem mahkemelerinin yetki alanina girmistir. Daha Onceki uluslararasi mahkemelerin aksine karma hakem
mahkemelerinde yalnizca devletler degil, bireyler de uyusmazligin tarafi olma imkéani bulabilmistir. Bu durum,

devletlerin yaninda bireylerin de uluslararasi yargi organlarinda hak arayabilmesinin yolunu agmustir.

Diger karma hakem mahkemelerinin aksine Tiirkiye ile kurulan mahkemeler savastan hemen sonra degil, 1923
yilinda imzalanan Lozan Antlagmasi ile kurulmustur. Lozan Barig Goériismelerinde Tirk heyeti, baslangigta Tiirkiye’nin
egemenligini ve bagimsizligini siirlayabilecegi ve tarafsizligi konusunda siiphelerinin olmasi gibi nedenlerle karma
hakem mahkemelerinin kurulmasina kars1 ¢ikmigtir. Ancak sartlarin degismesi ile beraber, sinirli bir yetkiye sahip

olacak bigimde karma hakem mahkemelerinin kurulmasi kabul edilmistir.

Lozan Barig Antlagmasi, Tiirkiye Cumhuriyeti ile Miittefik Devletler arasinda imzalanmis olup, bu antlagmanin
3. Kismu Ekonomik Hiikiimler boliimiinde, 4. Fasil basligi altinda karma hakem mahkemeleri diizenlenmistir. 92. ve
98. maddeler arasinda yer alan hiikiimler, bu mahkemelerin kurulusuna iligkin esaslar1 belirlemektedir. Lozan
Antlagmasi kapsaminda, merkezi Istanbul'da olan Tiirk-Fransiz, Tﬁrk—ingiliz, Tﬁrk—italyan, Tiirk-Romen, Tiirk-Yunan
ve Tiirk-Bel¢ika Karma Hakem Mahkemeleri olmak tizere alt1 adet mahkeme kurulmustur. Bu mahkemeler, 1920’lerin
ortalarindan 1930°larin sonlarina dek faaliyet gostermis ve Tirkiye nin savas sonrast donemde miittefik devletlerle

arasindaki mali ve hukuki uyusmazliklar1 ¢6zmek amaciyla 6nemli bir yargi organi olarak gorev yapmistir.

Lozan Antlagsmasi’nin 94. Maddesi uyarinca karma hakem mahkemeleri, kendi yetki alanlarina giren
konulardaki uyusmazliklara iliskin karar vermekle yiikiimli kilinmigtir. Bununla birlikte, mahkemelerin verdigi
kararlarin hicbir tenfiz kararina gerek olmaksizin kesin karar olarak kabul edildigi diizenlenmistir. Ayrica, mahkemelerin

adalete, hakkaniyete ve iyi niyete gore calisacagi hiikkiim altina alinmistir.

52" Arastirma Gorevlisi, Yasar Universitesi Hukuk Fakiiltesi. basak.yazici@yasar.edu.tr, ORCID No: 0000-0003-3808-3078
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Lozan Antlagsmasi’nin 3. Kismu, 1. Fasil olan “Mallar, Haklar ve Cikarlar” ile 2. Fasil olan “So6zlesmeler ve Siire
Asim1” basliklari altinda yer alan baz1 maddelerde, ayrica 89. maddede, sinai, edebi ve giizel sanatlar miilkiyetine iliskin
uyusmazliklarin ¢6ziim mercii olarak karma hakem mahkemeleri belirlenmistir. 92. Maddede ise Karma Hakem
Mahkemelerinin yapisina iliskin olarak her iki tarafin da belirleyecegi ii¢ iiyeden olusacagi, her tarafin birer hakem
atayacagl, mahkeme bagkaninin ise, tarafsiz bir iiglincli devlet vatandasi olarak, taraflarin mutabakati ile secilecegi

diizenlenmistir.

Mahkemeler tarafindan goriilen davalar arasinda Malta siirgiinlerinin tazminat talepleri, Abbas Hilmi Paga’nin
Misir’da bulunan malvarliklarina iligkin talepleri, II. Abdiilhamit’in mirascilarinin agtig1 dava, Rum asilli Romanya

vatandag1 Nikola Kalfa’nin miilkiyet hakkina iliskin olarak actig1 dava 6rnek gosterilebilir.

Bu ¢alismada Lozan Antlasmasi ile kurulan karma hakemlik mahkemeleri incelenecektir. Bu amagla, dncelikle
karma hakemlik mahkemesi kavrami ve diger antlagsmalar ile kurulan mahkemeler ele alinacak, daha sonra Lozan Barig
goriismelerinde Tiirk heyetinin karma hakem mahkemelerine yaklasimi, bu mahkemelerin kurulus siireci, yetki alanlari,

yargilama usulleri ve bazi 6rnek kararlar degerlendirilmeye ¢aligilacaktir.

Anahtar Sozciikler: Karma Hakem Mahkemeleri, Lozan Antlagmasi, tazminat davalari, uyusmazlik ¢éziimii,

uluslararasi hukuk.

Keywords: Mixed Arbitral Tribunals, Treaty of Lausanne, compensation claims, dispute resolution,

international law.
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UCUNCU OTURUM
Oturum Baskan: Dog. Dr. Seda ORSTEN ESIRGEN — Ankara Universitesi Hukuk Fakiiltesi
Doc. Dr. Seda ORSTEN ESIiRGEN — Ankara Universitesi Hukuk Fakiiltesi
Arsiv Belgeleri Isiginda Lozan Antlasmasi’min Tiirk Hukuk Sistemine Etkileri®®
Zaferle sonuglanan Milli Miicadele’nin ardindan gergeklestirilecek barig konferansi, heniiz toplanmadan 6nce
Tiirk hukuk tarihinde bazi etki ve sonuglar dogurmaya baslamistir. Yiizlerce yillik gegmise dayanan saltanatin
kaldirilmasiyla, Milli Miicadele’yi yiiriiten T.B.M.M.’nin hayata ge¢irmeye basladig1 siyasi ve hukuki devrimlerin

onemli bir agsamasi da geride birakilmistr.

Barig goriismeleri devam ederken siyasi, ekonomik ve hukuki agidan izlenen esitlik ve bagimsizlik anlayisinin
Tirk heyeti tarafindan ne oOlgiide benimsendigi Konferans tutanaklarinda agik¢a goriilmils; ayni anlayis, Barig

Antlagmasi’nda ve ek belgelerdeki hiikiimlerin olugturulmasina da titizlikle yansitilmistir.

Ancak bazi konularda giiniimiize kadar siiregelen tartigmalar, zaman zaman Tiirk hukuk devriminin hayata
gecirilmesinde farkli etkenlerin varligi iddialarin1 giindeme tagimaktadir. Oysaki, gerek Konferans tutanaklari ile heyet
mensuplarinin anilari, gerek Lozan sonrasindaki hukuki gelismeler, Tiirk hukuk devriminin esas dinamiginin esitlik ve

bagimsizlik esaslarina dayali cagdaslasma hedefi oldugunu ortaya koymaktadir.

Lozan Antlasmasi’nin imzalanmasindan sonraki hukuki adimlarin atilma siireclerini aydinlatmaya yardimci
olacak birinci derecedeki kaynaklar arasinda arsiv belgeleri 6nemli bir yer tutmaktadir. Taraf devletlerin resmi arsiv
belgelerinin incelenmesinin, Baris Konferansi ve Lozan Antlagmasi’yla ilgili gelismelerin degerlendirilmesinde objektif
katki yapacagi siiphesizdir. Ancak arsiv belgelerine yonelik yapilan ¢alismalarda karsilasilabilecek sorunlari en aza
indirmek amaciyla, basta Konferans tutanaklar1 olmak iizere, konuyla ilgili temel eserlerle karsilastirmali bir inceleme

yontemi izlenecektir.

Bu dogrultuda teblig ¢ercevesinde, Lozan Antlagmasi’nin imzalanmasindan sonra, yeni kurulan Tiirk devletinin
hukuk sisteminde gerceklestirecegi calismalara iligkin hangi hazirliklarn yaptigi, Antlasma’da yer verilen hangi
taahhiitlerin, ne sekilde yerine getirildigi ve Antlagsma’nin uygulanmasinin dogurdugu sonuglarm arka plani, arsiv
belgelerine yansiyan birbirinden farkli belge igeriklerinden hareketle degerlendirilecektir. Ayni zamanda s6z konusu
arsiv belgelerinin, Devletin konuyla ilgili kendi i¢ isleyisinde dikkat edilen ve 6nem verilen hususlarin neler oldugunu,
hangi noktalara vurgu yapildigini, siirece hangi siyasetci, hukukcu ve diplomatlarin dahil oldugunu ve ne dlctide katki
sunduklarini, konuyla ilgili tartismalardan farkli yonde bir bilgi barindirip barindirmadiklart agisindan da incelemeye

tabi tutulacaklardir.

% Dog. Dr. Seda ORSTEN ESIRGEN ORCID: 0000-0002-7634-8092 orsten@law.ankara.edu.tr

Yayimci izmir Ekonomi Universitesi
ISBN 978-625-6001-15-2 Copyright © 2025



mailto:orsten@law.ankara.edu.tr

71

&

iZzMiR EKONOMI UNIVERSITESI
“bilimle anla bilgiyle yonet”

iZMiR EKONOMi UNIVERSITESI YAYINLARI

Bununla birlikte, konunun genisligi ve arsiv belgelerinin niteligi gbéz Oniinde bulundurularak, teblig
cergevesinde bir sinirlamaya gidilecektir. S6z konusu gelismeler, Cumhuriyet donemi arsiv belgeleri 1s1ginda
incelenirken konu odakli degil, kronolojik bir sira takip edilecek ve Bogazlar, Hatay gibi konularin kesin ¢oziime
kavustugu 1930’larin sonuna kadar olan zaman dilimiyle sinirlandirilacak; bdylece Lozan Antlasmasi’yla kurulan

diizenin degismesini gerektirecek gelismeleri de icerecektir.

Tebligin amaci, Lozan Antlagmasi’yla uluslararasi hukuk diizeyinde bagimsizlig1 tescillenen yeni Tiirk
devletinin gerek i¢c hukuk, gerek uluslararasi hukuk agisindan iginde bulundugu sartlarin es zamanli olarak
degerlendirilmesidir. Bu sekilde, Antlasma sonrasi yillarda ulusal ve uluslararas1 hukuk gelismelerinin i¢ ice gectigi
goriilecektir. Sonucta azinliklar karma hakem mahkemelerine, yabanci sirketlerden uluslararasi antlagmalara kadar
birbirinden farkli konularda incelenecek arsiv belgeleriyle, Lozan Antlagmasi’nin imzalanmasinin ardindan gegen
yaklasik on bes yillik bir zaman diliminde izlenen tek politikanin, Konferans boyunca izlendigi gibi, esitlik ve

bagimsizlik oldugunun ortaya ¢ikacagi 6ngoriilmektedir.

Anahtar kelimeler: Lozan Baris Konferansi, Lozan Antlagmasi, Tiirk hukuk devrimi, uluslararasi hukuk, Tiirk

hukuk tarihi.

The Impacts of the treaty of Lausanne on the Turkish Legal System in the Light of Archival Documents

The peace conference to be held after the victorious National Struggle started to have some effects and
consequences in the history of Turkish law before it was convened. With the abolition of the sultanate, which had a
history of hundreds of years, an important stage of the political and legal revolutions that the Turkish National Assembly,
which led the National Struggle, began to implement was left behind.

The extent to which the Turkish delegation adopted the concept of equality and independence pursued in
political, economic and legal terms during the peace negotiations was clearly seen in the minutes of the Conference. The

same understanding was also reflected in the formulation of the provisions in the Peace Treaty and additional documents.

Nevertheless, discussions on some issues that have continued until today sometimes bring to the agenda the
claims that there were different factors in the implementation of the Turkish legal revolution. However, both the minutes
of the Conference and the memoirs of the members of the delegation, as well as the legal developments after Lausanne,
reveal that the main dynamic of the Turkish legal revolution was the goal of modernization based on the principles of

equality and independence.

Archival documents have an important place among the primary sources that will help illuminate the process of
taking legal steps after the signing of the Treaty of Lausanne. There is no doubt that analysing the official archival

documents of the contracting states will make an objective contribution to the evaluation of the developments related to
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the Peace Conference and the Treaty of Lausanne. However, in order to minimise the problems that may be encountered
in the study of archival documents, a comparative analysis method will be followed with the main works on the subject,

especially the minutes of the Conference.

In this respect, this paper evaluates the preparations made by the newly established Turkish state after signing
of the Treaty of Lausanne regarding the works to be carried out in the legal system, which commitments included in the
Treaty, how they were fulfilled and the background of the results of the implementation of the Treaty, based on the
content of various documents reflected in archival documents. At the same time, the archive documents in question will
be examined in terms of what the issues that the State paid attention to and considered important in its internal
functioning regarding the issue, which points were emphasized, which politicians, lawyers and diplomats were involved
in the process and to what extent they contributed, and whether they contain information different from the discussions

on the issue.

On the other hand, considering the extent of the subject and the quality of the archival documents, a limitation
has been made within the framework of the paper. While examining the developments in question in the light of the
archive documents of the Republican period, they were not subject-oriented, but rather followed a chronological order
and were limited to the period until the end of the 1930s, when issues such as the Straits and Hatay were finally resolved.
Thus, it has been ensured that it also includes the developments that would require a change in the order established by

the Treaty of Lausanne.

The aim of the paper is to simultaneously evaluate the conditions of the new Turkish state, whose independence
was recognised at the level of international law with the Treaty of Lausanne, in terms of both domestic and international
law. In this way, it will be seen that national and international law developments have been intertwined in the years
following the Treaty. As a result, through the archival documents that will be analysed on different topics ranging from
minorities to mixed arbitral tribunals, from foreign companies to international treaties, it is anticipated that the only
policy pursued in the fifteen years following the signing of the Treaty of Lausanne will be equality and independence,

as it was pursued throughout the Conference.

Keywords: Lausanne Conference, Treaty of Lausanne, Turkish legal revolution, international law, Turkish legal

history.
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Ogr. Gor. Dr. Irmak KARABULUT YILDIRIM — Alanya Alaaddin Keykubat Universitesi
Lozan Baris Antlasmasi1 Uyarinca Kurulan Karma Hakem Mahkemeleri: Tiirk- Italyan Karma Hakem

Mahkemesi>*

Karma hakem mahkemeleri Birinci Diinya Savasi sonrast sonuglandirilamamis uluslararasi hukuk sorunlarini
¢oziimleyecek uluslar-iistii bir yargi organi olarak diizenlenmistir. Birinci Diinya Savasi ve Milli Miicadele siireci
ardindan Lozan gorlismeleri esnasinda Tiirk tarafi sinirlt bir yetki ile Karma Hakem Mahkemeleri uygulamasina onay
vermigtir. Bu sekilde Tiirkiye’de faaliyete gececek olan Karma Hakem Mahkemelerinin tesisi Lozan Antlasmasina
dayanmis ve s6z konusu anlasma ile mahkemelerin yetkileri, faaliyetlerinin kapsamlari, ¢alisma kosullar1 detayli olarak
belirlenmistir. Lozan Antlasmas1 uyarinca Istanbul merkezli kurulan Karma Hakem Mahkemeleri esas itibariyle Tiirk
vatandaslariyla Miittefik Devletler vatandaglar1 veya hiikiimetleri arasinda meydana gelen, kendi yetki alan1 igerisinde
bulunan anlasmazliklara iliskin hiikiim vermekle gérevlidir. Karma Hakem Mahkemeleri Tiirk- Ingiliz, Tiirk- Fransiz,

Tiirk- 1talyan, Tirk- Yunan, Tiirk- Romen ve Tiirk- Bel¢ika Karma Hakem Mahkemesi olmak {izere alt1 adettir.

Calismamizin konusunu olusturan Tiirk- Italyan Karma Hakem Mahkemesi dort yila yakin bir siire faaliyet
gostermis olup diger Karma Hakem Mahkemeleri ile kiyaslandiginda dava sayisi ve ¢alisma siiresi bakimindan daha
sirl kalmustir. Tiirk- italyan Karma Hakem Mahkemesi, Tiirk- ingiliz Karma Hakem Mahkemesinin de bagkan1 olan
Danimarkali baskan Hammerich &nderliginde faaliyet géstermistir. Tiirk- italyan Karma Hakem Mahkemesi 19 Nisan
1926°da tesekkiiliinii tamamlamis, 64 maddeden olusan nizamnamesi bu tarihte mahkeme baskani M. Kai Hammerich,
Tiirk iiye M. Cemil, italyan iiye Alberto Vé¢ino tarafindan imzalanmus ve 22 ile 23 Mayis tarihli Resmi Gazete’lerde
yaymlanarak yiiriirliige girmistir. Lozan Antlagsmasi ile mahkemelerin yargilama yontem, kural ve siirelerinin esas
itibariyle mahkemeler tarafindan belirlenmesi kabul edildiginden s6z konusu nizamname ile Lozan Antlagmasi’nin 92
ile 96. maddelerine dayanarak olusturulan Tiirk- Italyan Karma Hakem Mahkemesi’nin yargilama usulii belirlenmistir.
1930 yili sonuna kadar faaliyet gosteren Tiirk- italyan Karma Hakem Mahkemesi toplam 64 davaya bakmustir. Bu
davalar arasinda II. Abdiilhamit’in mirascilarinin Trablusgarp, Bingazi ve Oniki Ada’daki miilklerine iligkin taleplerine
yonelik actiklar1 dava, Societe Commercial d’Oriente Sirketi’nin Tiirk Hiikiimetine agtig1 bor¢larin 6denmesi yoniindeki
dava, Tiirk ve Italyan vatandaslarmin gesitli ¢iftlik ve emlakin iadesine iliskin agtiklar1 davalar, Seyr-i Sefain Idaresinin
Italyan Danilo aleyhine agtig1 dava, Italyan sirketi Tommaso Della Grazia Sirketi ile Tiirk hiikiimetinin karsilikl1 agtiklar:
dava da vardir. Mahkemede, diger karma hakem mahkemelerinde oldugu gibi dava konusunun, mahkemenin yetki
alanmin igerisinde olup olmadigi en ¢ok giindeme gelen tartismalardan biri olmus, silire¢ idari makamlarca
degerlendirilmesinin yam sira basin tarafindan da dikkatle izlenmistir. Tiirk tarafinin, hiikiimetinin kazandig1 davalar

onemli birer basar1 olarak gazetelerdeki yerini almistir. Tiirkiye kimi zaman Americo Steiner ismindeki Italyan sirketin
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actig1 dava orneginde oldugu gibi davay1 kaybetmeyi muhtemel goriip davanin baris yoluyla halledilmesi yoniinde adim
atmistir. Yine mahkeme kararinin yerine getirilmemesi yoniinde Bakanlar Kurulu’nun karar aldigina da sahit

olunmustur.

Lozan Antlagsmasi ile Tiirkiye uluslararasi arenada taninirken karma hakem mahkemeleri antlasmanin 6nemli
bir fash olmus, savas sonrasit anlasmazliklarin hukuki zeminde ¢6ztimlenmesi adina kurulmuslardir. Bu baglamda Lozan
Antlagsmasi’na dayanarak tesis edilen karma hakem mahkemelerinin ¢alismalarinin tarihsel siirecinin aydinlatilmasi
antlasmanin hukuki sonuglariin tespiti acisindan da énem arz etmektedir. Bu ¢alisma karma hakem mahkemeleri
icerisinde Tiirk- Italyan Karma Hakem Mahkemesi’nin faaliyetlerini, mahkemenin calisma prensibini, mahkemede
goriilen baslica davalari, Tiirk ve Italyan taraflarinin savunmalarim, dzellikle Tiirk basin ve kamuoyunun bu davalar
nasil degerlendirdigini ele almay1 amaglamaktadir. Calismamizin baslica kaynagini Tiirk basini olusturmakta olup

konuya iliskin arsiv belgelerinden ve konuyla ilgili yayinlanan ¢aligmalardan da yararlanilmistir.

Anahtar Kelimeler: Lozan Antlasmasi, Karma Hakem Mahkemesi, Tiirkiye, italya, Uluslararast Hukuk.

Mixed Arbitral Tribunals Established Pursuant to the Lausanne Peace Treaty: Turkish-Italian Mixed Arbitral
Tribunal

Mixed Arbitral Tribunals were arranged as a supra-nationalist judicial organ to resolve unfinalized international
legal issues after the First World War. During the Lausanne negotiations following the First World War and the War of
Independence, the Turkish side approved the implementation of Mixed Arbitral Tribunals with limited authority. The
establishment of the Mixed Arbitral Tribunals that will operate in Turkiye in this way is based on the Treaty of Lausanne,
and the powers of the courts, the scope of their activities and their working conditions are determined in detail by the
said agreement. The Mixed Arbitral Tribunals established in Istanbul pursuant to the Treaty of Lausanne are primarily
responsible for adjudicating disputes between Turkish citizens and citizens or governments of Allied States within their
jurisdiction. There are six Mixed Arbitral Tribunals: Turkish-English, Turkish-French, Turkish-Italian, Turkish-Greek,
Turkish-Romanian and Turkish-Belgian Mixed Arbitral Tribunals.

The Turkish-Italian Mixed Arbitral Tribunal, which is the subject of our study, has operated for nearly four years
and, compared to other Mixed Arbitral Tribunals, has been more limited in terms of the number of cases and working
hours. The Turkish-Italian Mixed Arbitral Tribunal operated under the leadership of the Danish president Hammerich,
who was also the president of the Turkish-British Mixed Arbitral Tribunal. The Turkish-Italian Mixed Arbitral Tribunal
was formed on 19 April 1926, and its regulations consisting of 64 articles was signed on this date by the President of

the Court, M. Kai Hammerich, the Turkish member, M. Cemil, and the Italian member, Alberto Vo¢ino, and entered
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into force after being published in the Official Gazettes dated 22 and 23 May. Since it was accepted by the Treaty of
Lausanne that the trial methods, rules and time periods of the courts would essentially be determined by the courts, the
trial procedure of the Turkish-Italian Mixed Arbitral Tribunal established based on Articles 92 to 96 of the Treaty of
Lausanne was determined by the said regulations. The Turkish-Italian Mixed Arbitral Tribunal, which operated until the
end of 1930, heard a total of 64 cases. Among these cases are the lawsuit filed by the heirs of Abdulhamid II regarding
their claims on their properties in Tripoli, Benghazi and the Dodecanese Islands, the lawsuit filed by the Societe
Commercial d’Oriente Company to the Turkish Government for the payment of debts, the lawsuits filed by Turkish and
Italian citizens regarding the return of various farms and properties, the lawsuit filed by the Seyr-i Sefain Administration
against the Italian Danilo, and the lawsuit filed by the Italian company Tommaso Della Grazia Company and the Turkish
Government. In the court, as in other Mixed Arbitral Tribunals, one of the most frequently discussed issues was whether
the subject of the case was within the court's jurisdiction, and the process was evaluated by the administrative authorities
and was also carefully monitored by the press. Turkiye sometimes has taken steps to resolve a case peacefully,
considering that it is likely to lose the case, as in the case filed by the Italian company Americo Steiner. It has also been

witnessed that the Council of Ministers has made a decision not to implement the court decision.

While Turkiye was recognized in the international arena with the Treaty of Lausanne, the Mixed Arbitral
Tribunals were an important chapter of the Treaty of Lausanne and were established to resolve post-war disputes on a
legal basis. In this context, clarifying the historical process of the work of the Mixed Arbitral Tribunals established based
on the Treaty of Lausanne is also important in terms of determining the legal consequences of the treaty. This study aims
to examine the activities of the Turkish-Italian Mixed Arbitral Tribunal among the Mixed Arbitral Tribunals, the working
principles of the court, the main cases heard in the court, the defenses of the Turkish and Italian parties, and especially
how the Turkish press and public evaluated these cases. The main source of our study is the Turkish press, and archival

documents and published studies on the subject have also been used.

Key words: Treaty of Lausanne, Mixed Arbitral Tribunal, Turkiye, Italy, International Law.
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Lozan Baris Antlasmasi’nda Yabanci Okullar Sorunu: Bursa Ornegi®

“Lozan Baris Antlagmasinda Yabanci Okullar Sorunu: Bursa Ornegi” baslikli bu ¢alisma ile Osmanli
Imparatorlugu’ndan Cumhuriyet’e intikal eden yabanci okullar sorunun ortaya g¢ikisi, makro olarak Lozan Baris
Antlasmasi genelinde degerlendirilmis, mikro olarak Bursa 6zelinde ele alinmistir. Béylece geng Tiirk Cumhuriyeti’nin,
Lozan Barig Antlagsmasi siirecinde ve devaminda, bagimsizlik, laiklikle ulus bilincini gii¢clendirmeye yonelik ve gelecek
nesilleri misyoner egitimin yikici etkisinden korumak i¢in attig1 hukuki adimlarin Bursa 6rnekleminden yola ¢ikilarak
aciklanmasi hedeflenmistir. Bu calisma ile erken cumhuriyet yillarinda yabanci okullarin konumu ve bu kurumlarin
kontrol altina alinmasina yonelik diizenlemelerle elde edilen sonuglarin neler oldugu, Lozan Barig Antlagmasi ve
Cumbhuriyet yonetimiyle ortaya ¢gikan yeni ve ayricaliksiz hukuki durumlari karsisinda yabanci okullarin tepkileri, Bursa
yerelinde ortaya ¢ikan bu olayin niteligi, olay karsisinda hiikiimetin ve Bursalilarin tepkileri ve olayin Tiirk- Amerikan

iligkilerine etkilerinin neler oldugu sorularina cevap aranmistir.

Arastirma siiresince sorularin tespiti ve cevaplarin ortaya ¢ikarilmasi amaciyla nitel aragtirma yontemlerinden
yararlanilmigtir. Bu baglamda bagta Lozan Barig Antlasmasi, ulusal diizenlemeler ve yerelde meydana gelen olay ile bu
olay karsisinda yapilan faaliyetler, diizenlemeden olaya, genelden 6zele ele alinmistir. Genig bir literatiir caligmasiyla
yerli ve yabanci telif eserler ve gri literatiirden faydalanilmigtir. Milli argivler ile resmi kaynaklarin taramasi yapilarak

donemin yerel ve ulusal siireli yayinlar1 da degerlendirilmistir.

Bu calismada su hususlarin 6nemli noktalar oldugu tespit edilmistir. Yerel olarak meydana gelen olayin kisa
stirede ulusal bir nitelige biiriindiigii goriilmiistiir. Clinkli Bursa’da gelisen bu olayla, Cumhuriyet yonetiminin Lozan ve
devaminda aldigi pek c¢ok hukuki 6nleme ragmen yabanci okullarin misyonerlik faaliyetlerini siirdiirdiigii ortaya
cikmigtir. Cumhuriyet Bursa’s1 bu olay iizerine devletin temel degerlerine ve Cumhuriyet gengligine sahip ¢ikarak
kamusal iradesini sert bir bicimde ortaya koymus, ulusal kamuoyunu da bu yonde etkilemistir. Tiirk hiikiimeti bu
alandaki diizenleme ve uygulamalarim sertlestirerek, Tiirk cocuklarini misyoner egitimin etkisinden korumak yolunda
onemli bir imkan elde etmistir. Ayn1 zamanda bu siiregte Amerika ve Tiirkiye arasinda diplomatik bir kriz de yasanmustir.
Ancak Cumhuriyet’in yonetim kadrosu, Tiirk Devleti’nin i¢ islerine miidahale edilmesini kabul etmeyerek, Amerika’nin

tiim ¢abalarina karsin, bu konuda sert bir tutum sergilemis ve bagimsizligindan 6diin vermemistir.

Neticede, Lozan Baris Antlagmasi’nda kapitiilasyonlar genelinde ve yabanci ile azinlik okullar 6zelinde kabul

edilen diizenlemelerin ve bu diizenlemelerde TBMM ile Lozan delegasyonunun israr ve iddialarinin hakliliga ulastig
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ortaya ¢cikmustir. Yerelde ortaya ¢ikan bu gelisme, Lozan sonrasi siirecte milli egitim ve bagimsizlik i¢in sembolik bir

Oneme sahip de olmustur.

Osmanlidan Cumhuriyet’e intikal eden bu siireci 6zetleyecek olursak; Osmanli, gayrimiislimlere cemaatleri
icerisinde serbestiyet tanimis, hukuk, dil, din ve kiiltiirlerini koruyarak yasamalarini garanti etmistir. Klasik donemde
bu durum bir soruna yol agmazken gii¢ kayb1 ve 17. ylizyilda ortaya ¢ikan gelismelerle, yabancilara ve azinliklara
kapitiilasyonlarla ¢esitli 6diinler verilmistir. Yabanci ve azinliklar tarafindan okullar agilmasi da bu 6diinlerdendir. Fakat
Batili devletlerin, gayrimiislimleri dini yakinlik ve siyasi cikarlarla himaye etmeleri, yabanci ve azinlik okullarinda
nasyonal ve misyoner egitim niteligi zamanla bir tehdide doniismiistiir. Milli Miicadele sonunda Lozan Konferansi’na
davet edilen Tiirk delegasyonu, kazanilan zaferin bir sonucu olarak, muzaffer ve bagimsiz bir milletin temsilcileri olarak
goriismelere katilmigtir. Kapitiilasyonlarin kaldirilmasi noktasinda goriigmelerde en 1srarli tartismalarin yasandigi
alanlardan biri de yabanci ve azinlik okullar1 konusu olmustur. Lozan Baris Antlagsmasi’nda egitim rejimine yonelik 6zel
bir bolim ya da basglik bulunmamaktadir. Anlasmanin 3. kisminda “Akalliyetlerin Himayesi” baslikli 37 ile 45.
maddeler, azmliklarin Tiirk Devleti’ndeki konumunu diizenlemektedir. Bu hiikiimler iginde, 40 ve 41. maddede
azinliklarin egitimine 6zel yer verilmistir. Buna gére yabanci ve gayrimiislim okullar Tiirk okullariyla ayni rejime bagh

kalarak faaliyet gosterebilecektir.

Bdylece yeni Tiirk devletinin egitim alanindaki hukuki diizenlemelerinin yabanci ve azinlik okullarinda da etkin
kilinmasi imk&n1 dogmus, ayricaliklar ortadan kaldirilmistir. Anlagmanin imzalanmasinin ardindan iilkede yabanci okul
sayisinda ciddi bir azalma olmustur. Bu durumun yansidig: illerden bir tanesi de Bursadir. Yogun azinlik niifusuna
ragmen Lozan Baris Antlagsmasi’nin imzalanmasi ve Cumhuriyet’in ilanindan sonra kentte sadece Bursa Musevi
Mektebi (Alyans Mektebi) ile Bursa Amerikan (Kiz) Koleji ve Bursa Setbagi Amerikan Okulu etkindi. Cumhuriyet
yOnetimi yabanci okullara yonelik diizenlemelerini ilerleyen yillarda 3 Mart 1924 Tevhidi Tedrisat Kanunu’nun ilani ile
26 Eyliil 1925 ve 7 Subat 1926 genelgeleriyle de siirdiirdii. Boylece Milli Egitim Bakanligi bu okullari, tehlikeli
faaliyetlerine karst kontrol altinda tutmayir amaglamistir. Ancak Ocak 1928’de Bursa’da Amerikan Kiz Koleji
ogrencilerinden dordiiniin okulun 6gretmenlerinin etkisinde kalarak din degistirmesi hadisesi hiikiimete bu alandaki
uygulamalarin sertlestirerek Tiirk ¢ocuklarini misyoner egitimin etkisinden korumak yolunda &nemli bir imkén
saglamistir. Dolayli dini ve siyasi propaganda Cumhuriyet’in yeni nesillerini tehdit ederken Milli Egitim Bakanligi bu
konuda asla taviz vermemistir. Olay hakkinda ivedilikle teftis ve genis bir sorusturma siireci baslatilarak hem iddia
sahibi hem de iddianin muhatab1 6grenciler sorusturmaya tabi tutulmus, kisa siirenin ardindan okul, bakanlik emriyle

31 Ocak 1928 tarihinde dini propaganda gerekgesiyle kapatilmustir.

Anahtar Kelimeler: Lozan Barig Antlagsmasi, Egitim, Yabanci Okullar Sorunu, Bursa, Amerikan

Yayimci izmir Ekonomi Universitesi
ISBN 978-625-6001-15-2 Copyright © 2025




78

&

iZzMiR EKONOMI UNIVERSITESI
“bilimle anla bilgiyle yonet”

iZMiR EKONOMi UNIVERSITESI YAYINLARI

The Problem of Foreign Schools in the Peace Treaty of Laussanne: The Case of Bursa®

This study titled “The Problem of Foreign Schools in the Treaty of Lausanne: The Case of Bursa” evaluated the
emergence of the problem of foreign schools transferred from the Ottoman Empire to the Republic in macro terms in
the context of the Treaty of Lausanne and micro terms in Bursa. Thus, it is aimed to explain the legal steps taken by the
young Turkish Republic in the process of the Treaty of Lausanne and afterwards, in order to strengthen the national
consciousness with independence, secularism and to protect future generations from the destructive effects of missionary
education, based on the example of Bursa. This study seeks answers to the questions of the position of foreign schools
in the early republican years and the results obtained with the regulations aimed at taking these institutions under control,
the reactions of foreign schools to their new and unprivileged legal status that emerged with the Treaty of Lausanne and
the Republic administration, the nature of this event that emerged in Bursa, the reactions of the government and the

people of Bursa to the event and the effects of the event on Turkish-American relations.

Qualitative research methods were used in order to identify the questions and reveal the answers throughout the
research. In this context, the Treaty of Lausanne, national regulations, and the incident that occurred locally and the
activities carried out in response to this incident were addressed from regulation to incident, from general to specific. A
comprehensive literature study was conducted, benefiting from local and foreign copyrighted works and grey literature.

National archives and official sources were scanned, and local and national periodicals of the period were also evaluated.

The following points were determined to be important points in this study. It was observed that the incident that
occurred locally quickly acquired a national character. Because, with this incident that developed in Bursa, it was
revealed that foreign schools continued their missionary activities despite the many legal measures taken by the
Republican administration during and after Lausanne. Bursa of the Republic, upon this incident, defended the
fundamental values of the state and the youth of the Republic, and demonstrated its public will in a harsh manner, and
influenced the national public opinion in this direction. The Turkish government gained an important opportunity to
protect Turkish children from the influence of missionary education by tightening its regulations and practices in this
area. At the same time, a diplomatic crisis occurred between America and Turkey during this process. However, the
administrative staff of the Republic, despite all efforts of America, did not accept intervention in the internal affairs of

the Turkish State and displayed a tough stance on this issue and did not compromise on its independence.

As a result, it was revealed that the regulations accepted in the Lausanne Peace Treaty in general regarding

capitulations and specifically for foreign and minority schools and the insistence and claims of the TBMM and the
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Lausanne Delegation in these regulations were proven right. This development that emerged locally also had a symbolic

importance for national education and independence in the post-Lausanne period.

If we summarize this process that passed from the Ottoman Empire to the Republic; the Ottoman Empire granted
freedom to non-Muslims within their communities and guaranteed that they could live while preserving their law,
language, religion and culture. While this situation did not cause any problems in the classical period, with the loss of
power and the developments that emerged in the 17th century, various concessions were made to foreigners and
minorities through capitulations. The opening of schools by foreigners and minorities is one of these concessions.
However, the protection of non-Muslims by Western states with religious affiliations and political interests, and the
national and missionary nature of education in foreign and minority schools have become a threat over time. The Turkish
Delegation, invited to the Lausanne conference at the end of the War of Independence, participated in the talks as
representatives of a victorious and independent nation as a result of the victory. One of the areas where the most
persistent discussions took place in the talks regarding the abolition of capitulations was the issue of foreign and minority

schools.

There is no special section or heading for the education regime in the Lausanne Peace Treaty. Articles 37 and
45 in the third part of the agreement, regulate the position of minorities in the Turkish State. Within these provisions,
special attention is given to the education of minorities in Articles 40 and 41. Accordingly, foreign and non-Muslim
schools can operate under the same regime as Turkish schools. Thus, the possibility of making the legal regulations of
the new Turkish state in the field of education effective in foreign and minority schools has emerged, and privileges
have been eliminated. After the signing of the agreement, there was a significant decrease in the number of foreign
schools in the country. One of the cities where this situation was reflected was Bursa. Despite the large minority
population, only the Bursa Jewish School (Alyans School), Bursa American (Girls) College and Bursa Setbas1 American

School were active in the city after the signing of the Lausanne Peace Treaty and the declaration of the Republic.

The Republican administration continued its regulations regarding foreign schools in the following years with
the declaration of the Unification of Education Law on March 3, 1924 and the circulars dated September 26, 1925 and
February 7, 1926. Thus, the Ministry of National Education aimed to keep these schools under control against dangerous
activities. However, the incident in January 1928, when four students of the American Girls' College in Bursa changed
their religion under the influence of the school's teachers, provided the government with an important opportunity to

toughen its practices in this area and protect Turkish children from the influence of missionary education.

While indirect religious and political propaganda threatened the new generations of the Republic, the Ministry
of National Education never compromised on this issue. An inspection and extensive investigation process was initiated

regarding the incident immediately, and both the claimant and the students addressed in the claim were subjected to
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investigation, and after a short while, the school was closed on January 31, 1928 by order of the ministry on the grounds

of religious propaganda.

Key Words: The Peace Treaty Of Laussanne, Education, The Problem of Foreign Schools, Bursa, American
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Assoc. Prof. Dr. Katalin SISKA — University of Debrecen
Minority Right Provisions in the Treaty of Lausanne

When the League of Nations was established following World War I, minorities were defined within a tripartite
framework: racial, linguistic, and religious criteria. Minorities falling into one of these categories were granted not only
equal rights with the majority, but also additional rights protected and guaranteed by international law, which did not

apply to the majority (e.g., the right to establish their own schools or use their own language).?

On 24 July 1923 in Lausanne the Contracting Parties have signed the Peace Treaty that guaranteed the
independence of Turkey and shaped the foundational legal framework of its minority rights. Since then this key treaty
has continuous impact on minorities in Turkey. The Turkish delegation in Lausanne rejected the previous three criteria
and recognized only non-Muslims as minority groups in the country, which was accepted by the signatory parties.® Since
then, Turkey adhering to this definition consistently referring to the Treaty of Lausanne in its international agreements
with the following clause: “The Republic of Turkey reserves the right to implement the provisions of this agreement in
accordance with the relevant provisions of the Turkish Constitution and the Treaty of Lausanne and its annexes.” *
According to Article 90/5 of the 1982 Constitution: “International agreements duly put into effect have the force of law.
No appeal to the Constitutional Court shall be made with regard to these agreements, on the grounds that they are
unconstitutional. In the case of a conflict between international agreements, (...) the provisions of international
agreements shall prevail.” Consequently, the Treaty of Lausanne holds the same legal force in Turkey as the

Constitution. ®

Turkey employs a very narrow definition of minorities. Additionally, the applicability of rights expressed in
subsequent human rights conventions can be further restricted during implementation by referencing the Treaty of
Lausanne. It appears that official Turkish minority policy is shaped by the politics of the 1920s and 1930s. But is this

merely the policy of the '20s and '30s, or does it have deeper roots and traditions in Ottoman/Turkish history?

Since its establishment, the Republic of Turkey has faced minority issues. Moreover, the parties to the Treaty
of Lausanne still accuse Turkey of violating its provisions. Turkey defends itself by stating that all individuals living
within its borders are its citizens, and according to the Treaty of Lausanne, it only recognizes non-Muslims as minorities.
Consequently, the republic does not discriminate based on religion, ethnicity, or language, asserting that it is a unified
state and discussing minority issues is tantamount to inviting enemies who will attack the unified Turkey and attempt

to divide its land.®
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The Treaty was criticized mainly by England and the United States. According to George Curzon British Foreign
Secretary the Lausanne Peace Treaty created so poor political minority concept that required the world to pay heavy
price for the next 100 years. Some of the historians, however, defended the human rights aspects of the contract as
several rights are expressly recognized to Turkish nationals belonging to non-Muslim minorities, such as equality before
the law, non-discrimination in the exercise of civil and political rights, and the right to establish charitable, religious and

social institutions, schools with the right to use their language and to exercise their religion freely therein.

In my essay | study the minority provisions and its interpretation of the Lausanne Treaty concerning 39-45.
Acrticles. | emphasize that in relation to the Turkish legal developments the key is understanding and reconnecting it to
the Ottoman legal developments. In my opinion the forceful separation of these two can lead to erroneous conclusions
especially in examination of the events of 1922-23 in Turkey.

Keywords: Republic of Turkey, Lausanne Treaty, Minority Rights, International Law, Human Rights
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Sr. Lecturer Dr. Ilia XYPOLIA — University of Aberdeen

Lord Curzon in Lausanne: imperialism, diplomacy and “getting things done” in the Eastern Mediterranean

The 1923 Treaty of Lausanne has been the most consequential treaty for the Eastern Mediterranean during the
past century and has attracted much scholarly attention. It established the borders of the newly founded Republic of
Turkey and defined her relations with Greece. Yet, while much ink has been spilled on specific issues like the Kurdish
question, or the Greek-Turkish relations, there are several issues regarding the diplomacy of governments involved. In
particular, while the British strategy and interests have been thoroughly delineated by scholars in the mid-20th century,
the role of Lord Curzon, the key statesman that organised and dominated the conference that led to the treaty of
Lausanne, remains underexplored. Winston Churchill wrote that Curzon “thought too much about stating his case, and
too little about getting things done”. This paper examines personal and official documents of Lord Curzon, the British
Secretary of State for Foreign Affairs, related to the Lausanne Conference. Many aspects of Lord Curzon life and work
are worthy of detailed study, but his role at the Lausanne Conference was chosen for this paper. Through a detailed
exploration of the evolution of his tactics, his strategy that was built upon a solid knowledge of the region, and his often
opposing views with those of the Admiralty, the War Office and even the Cabinet and the Prime Minister, this paper
seeks to shed light on the British policy at the Lausanne Conference stemmed from aims developed after the long Great

War in the Eastern Mediterranean of 1912-1922.
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Res. Asst. Afra Teren GURLULER — izmir University of Economics Faculty of Law
A Retrospective Approach to the Lausanne Peace Treaty and Minority Rights®’

The negotiation processes and signing of the Treaty of Lausanne are the most important and pioneering
processes regarding the reflection of the establishment of the Republic of Turkey on international politics. The central
administration weakened during the decline period that began in 1699 in the Ottoman Empire. In addition to the
weakening of the central administration, the Ottoman Empire began to face problems in foreign relations along with
economic problems and developments in the world. For this reason, the Treaty of Lausanne is the end of an Ottoman
Empire that was not strong in foreign relations and the first appearance of a new nation state in international relations.
For this reason, although the Treaty of Lausanne is of course important in many respects, this study will focus on the
issue of minority rights within the scope of the Treaty of Lausanne. While the minority rights included in the Treaty of
Lausanne are discussed in our study, the concept of human rights and the current interpretations and reflections of
minority rights will also be included. We find it important to include this issue in the study. Because the historical change
of human rights is directly related to social norms. We preferred to make such a comparison in our study in order to
reveal this change. This comparison is not made to reveal that the rights in Lausanne contradict today's human rights,

but only to shed light on the process of change in human rights.

When the content of the Treaty of Lausanne is considered, it is obviously a human rights document as it includes
rights that can be evaluated as negative and positive rights or group rights. In this respect, it has historical importance.
However, in our opinion, this aspect of the Treaty of Lausanne is often not taken into consideration sufficiently. We see
that the treaty gives two types of obligations to the party states. The first obligation is to accept the life, personal freedom
and religious rights of the people living on the country's territory, regardless of the citizenship bond of the party states.
This is a very important obligation when looking at the world order after the dissolution of empires and the First World
War. Because with the disintegration of states and especially the increase in the number of nation states, there is a rise
in nationalist feelings. For this reason, the protection of the fundamental rights of people living on a piece of land that
is defined as a state and who have become a minority there as a result of historical developments, without the need for
citizenship bond, is an important development and protection. The second obligation is related to the rights of those who
are minorities among the citizens of the states in terms of lineage, religion and language. Accordingly, minorities will
have equal personal and political rights with other citizens, as well as the right to use their own language and various
religious and educational rights. Both regulations show the positive and negative obligations of the state. In addition,

both obligations, as we have mentioned, are a direct reflection of historical developments.

57 Afra Teren GURLULER, Arastirma Gorevlisi, PHD.s., 0000-0001-7501-638X, afragurluler@gmail.com, izmir Ekonomi
Universitesi Hukuk Fakiiltesi,
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Another issue to address in our study after the determinations regarding minority rights is the second obligation
that we have addressed above while discussing the obligations of the state. We believe that its qualification should be
discussed. Minorities have been given the right to continue their own cultural life. In this context, it can be said that we
are faced with the right of nations to self-determination, especially when the conditions of the period are taken into
consideration. In this part of the study, after providing general information on the right of nations to self-determination,
these regulations in Lausanne will be discussed in terms of the right of nations to self-determination in the light of

current jurisprudence and doctrinal discussions.

The Treaty of Lausanne is also a social contract and the foundations of the nation state to be established in
Anatolia were laid here. This study will discuss the rights granted to different minority groups by showing how the
nation state legally positions which groups living under the sovereignty of the state. The most important element here is
that the concept of minority was defined through religious groups during the establishment of the Republic of Turkey,
where secularism would later be accepted. Although this grouping seems interesting to us in today's secular Republic of
Turkey, it is quite clear that such an arrangement was preferred after the collapse of the empire. While the relationship
between secularism and minority rights is also discussed within this scope, it will be discussed whether a positive
distinction based on religion in citizen rights contradicts the concepts of secularism and the rule of law today. It is also
useful to note that in addition to different rights based on religion, different obligations are also foreseen. These will
also be addressed in our study. These distinctions will be addressed in the study and the limitations and rights will be
evaluated from the perspective of today's democratic state of law. The provisions regarding minorities in the Treaty of
Lausanne still affect practical life in the Republic of Turkey today. We still see the impact of the Lausanne process,

especially in terms of foreign schools, which are on the agenda from time to time in our country.

As a result, the Lausanne Peace Treaty is not only a legal text that established the foundations of this country,
but also a document that has effects today, and for this very reason, the issue of minorities is addressed in this study and
the meaning and equivalent of rights today are discussed. We believe that it is useful to examine human rights
retrospectively in order to understand their changes and their changing meanings in the legal order. We also want to

show that this agreement is also a human rights document.

Keywords: Minority Rights, Human Rights, Lausanne Peace Treaty, Group Rights, Positive Rights
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Lozan Banis Antlasmasi ve Azinhik Haklarina Retroperspektif Bir Yaklasim

Lozan Baris Antlasmasi'min miizakere siirecleri ve imzalanmasi Tiirkiye Cumhuriyeti’nin kurulusunun
uluslararasi siyasete yansimasina iliskin en énemli ve oncii slirectir. Osmanli Devleti’'nde 1699°da baslayan gerileme
doneminde merkezi yonetim zayiflamistir. Merkezi yonetiminin zayiflamasina ek olarak ekonomik sorunlar, diinyada
yasanan geligsmeler ile birlikte Osmanl dis iliskilerde de sorunlar ile karsilasmaya basladi. Bu sebeple de Lozan Baris
Antlagmasi dis iligkilerde gii¢lii olmayan bir Osmanli Devleti’nin sonu, yeni bir ulus devletin ise uluslararasr iliskilerdeki
ilk gériiniimiidiir. Bu sebeple elbette ki Lozan Barig Antlagmasi pek ¢ok acidan 6nem arz etse de bu ¢calisma Lozan Barig
Antlagmas1 kapsaminda azinlik haklar1 konusuna odaklanacaktir. Calismamizda Lozan Baris Antlasmasi’nda yer alan
azinlik haklar1 ele alinirken o6zellikle de insan haklar1 kavrami ve azinlik haklarinin giinlimiizdeki yorumlar ile
yansimalarina da yer verilecektir. Calismada bu hususa yer vermeyi 6nemli buluyoruz. Ciinkii insan haklarinin tarihsel
degisimi sosyal normlar ile dogrudan baglantilidir. Bu degisimi gozler 6niine sermek i¢in de ¢calismamizda bdyle bir
kiyaslama yapmay tercih ettik. Bu kiyaslama Lozan’da yer alan haklarin giiniimiizdeki insan haklar ile celistigini

gozler dniine sermek icin degil yalnizca insan haklarinin degisim siirecine bir 151k tutmak i¢in yapilmaktadir.

Lozan Baris Antlagmasi igerigi dikkate alindiginda negatif ve pozitif haklar veya grup haklar1 olarak
degerlendirilebilecek haklari ihtiva eden bir belge olarak bir insan haklar1 belgesi olarak nitelendirilmelidir. Bu agidan
da tarihsel bir 6neme sahiptir. Ancak kanaatimizce Lozan Antlagmasi’nin bu yonii ¢ogu zaman yeterince dikkate
alinmamaktadir. Antlasmanin taraf devletlere iki tip yiikiimliilik verdigini gérmekteyiz. Birinci yilikiimliiliik, taraf
devletlerin vatandaslik bagindan bagimsiz olarak iilke topraklarinda yasayan kisilerin yasam, kisisel 6zgiirliik ve dinsel
haklarinin kabul edilmesidir. Imparatorluklarin dagilmasi ve Birinci Diinya Savasi sonrasi diinya diizenine bakildiginda
bu ¢ok dnem arz eden bir yiikiimliliiktiir. Clinkii devletler parcalanmasi ve 6zellikle ulus devletlerin sayisinin artmasi
ile birlikte milliyet¢i hislerin yiikselisi s6z konusudur. Bu nedenle devlet olarak nitelendirilen bir toprak pargasi iizerinde
yasayan ve tarihsel gelismeler sonucu orada azinlik olarak kalmis kisilerin vatandaslik bagi gerekmeksizin temel
haklarinin korunacak olmasi énemli bir gelisme ve korumadar. Tkinci yiikiimliiliik ise devletlerin vatandaslari arasinda
soy, din ve dil bakimindan azinlik bulunanlarin haklarina iliskindir. Buna gore azinliklar diger vatandaslar ile esit, kisisel
ve siyasal haklara sahip olmanin yani sira, kendi dillerini kullanma hakki ve cesitli dini ve egitim haklarina sahip
olacaklardir. Her iki diizenlemede de devletin pozitif ve negatif yiikiimliiklerini goriilmektedir. Ayrica her iki

ylikiimliiliik de bahsetmis oldugumuz gibi tarihsel gelismelerin dogrudan yansimasi olarak karsimiza ¢ikmaktadir.

Caligmamizda azinlik haklarina iligkin tespitlerden sonra ele almak istedigimiz diger bir husus ise yukarida
devletin yiikiimliiliklerinden bahsederken ele almis oldugumuz ikinci yiikiimliiliiktiir. Bunun nitelendirmesinin
tartisilmasi gerektigine inanmaktayiz. Azinliklara kendi kiiltlirel hayatlarini stirdiirme hakki verilmistir. Bu kapsamda
bir uluslarin kendi kaderini tayin hakki ile karsi karsiya oldugumuzu, 6zellikle de donemin sartlar dikkate alindiginda

sOylenebilir. Caligmanin bu kisminda uluslarm kendi kaderini tayin hakkina iligkin genel bilgiler verildikten sonra
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Lozan’da yer alan bu diizenlemeler giincel ictihatlar ve doktrin tartigmalar1 15181nda uluslarin kendi kaderini tayin hakki

bakimindan ele alinacaktir.

Lozan Baris Antlagsmasi ayn1 zamanda bir toplumsal sézlesmedir ve Anadolu’da kurulacak ulus devletin
temelleri de burada atilmistir. Bu ¢alisma ile ulus devletin devletin egemenligi altinda yagayan hangi gruplar1 hukuken
nasil koumlandirdigini gostermek suretiyle farkli azinlik gruplara taninan haklardan bahsedilecektir. Burada da en
onemli unsur daha sonralari laikligin kabul edilecegi Tiirkiye Cumhuriyeti’nin kurulug asamasinda azinlik kavraminin
dinsel gruplar iizerinden tanilandigin1 gérmekteyiz. Gilintimiiz laik Tiirkiye Cumhuriyeti’nde bu gruplandirma bizlere
ilging gelse de dagilan imparatorluk sonrasi bdyle bir diizenlemenin tercih edilmesi oldukca anlasilabilir. Laiklik ve
azinlik haklar iligkisi de bu kapsamda ele alinirken vatandas haklarinda dine dayali pozitif bir ayrimin gliniimiizde
laiklik ve hukuk devleti kavramlar ile ¢elisip ¢elismeyecegi tartisilacaktir. Ayrica dine dayali farkli haklara ek olarak
farkl yiikiimliiliiklerin de 6ngoriildiiglinii not etmekte fayda vardir. Calismamizda da bunlar ele alinacaktir. Caligmada
da bu ayrimlar ele alinarak giiniimiizdeki demokratik hukuk devleti perspektifinden sinirlama ve haklarin
degerlendirilmesi yapilacaktir. Lozan Barig Antlagmasinda azinliklara iligkin yer alan hiikiimler bugiin dahi Tiirkiye
Cumhuriyeti’nde pratik hayat1 da etkilemektedir. Ozellikle de iilkemizde donem dénem tekrar giindem olan yabanci

okullar konusunda Lozan siirecinin etkisini hala gérmekteyiz.

Sonug¢ olarak Lozan Barig Antlasmasi bu iilkenin temellerini kuran bir hukuki metin olmanin &tesinde
glinimiizde de etkileri olan bir belgedir tam da bu sebeple bu calismada azinliklar konusu ele alinarak haklarin
giiniimiizdeki anlami ve karsihig tartisilmaktadir. Insan haklarinin degisimi ve hukuk diizenindeki degisen anlamlarinin
anlagilmasi icin geriye doniik sekilde incelenmesinin faydali oldugu kanaatindeyiz. Bu s6zlesmenin ayni zamanda bir

insan haklar1 belgesi oldugunu da gozler 6niine sermek istiyoruz.

Anahtar Soézciikler: Azinlik Haklar1, Insan Haklar1, Lozan Baris Antlasmasi, Grup Haklar1, Pozitif Haklar
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